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TREATISE ON INJUNCTIONS 



PART I. 

OF STAYING PROCEEDINGS AT LAW AND IN OTHER COURTS. 



CHAPTER I. 

Of Injunctions to stay Proceedings at Law where the 
Legal Title of the Defendant in Equity is founded 
originally on some inequitable Transaction ; or is against 
Public Policy ; or where, although the Legal Title of 
the Defendant in Equity may not have been originally 
inequitable, it has been tainted with Fraud, actual or 
constructive, by the subsequent Conduct of the Party 
claiming under it. 



1. Juriidiction to restrain Proceed- 
ings at Law on Instruments ob- 
tained by Fraud, 

2. Gambling Transactions. 

3. As to the Interference of Equity 
when the Illegality of the Instru' 
ment appears on the Face of it; 
or where its Validity can be tried 
at once at Law, 

4. Of restraining Proceedings on In- 
struments obtained under undue 
Influence or Intoxication, 

5. Frauds on Compositions with Cre- 
ditors. 



6. When Equity toi//, and when it 
will not interfere between Parties 
to a Contract against public Policy, 

7. When Persons by fraudulent Ac- 
quiescence in permitting others to 
deal with their Rights as their own, 
lose their Equity. 

8. As to the Interference of Equity to 
prevent a Party from proceeding 
against another under the Bank- 
ruptcy or Insolvency Acts. 

9. Of the Effect on the Liability of 
Sureties of givijig Time or other 
Advantage to tlie principal Debtor. 



1 . Where a young man, an oflScer in the army, who had 
very recently attained his majority, became liable, upon 
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bills of exchange, for the accommodation of his superior 
officer, to the defendant, a money lender by profession, 
and upon negociations for getting in the bills, the defend- 
ant agreed to postpone the payment of them for twelve 
months, and induced the plaintiff, upon representations of 
his trouble and expense in procuring the postponement of 
the bills, to give him, in consideration of suclj trouble and 
expense, a further promissory note ; the Court, not finding 
in the answer a satisfactory explanation of these transac- 
tions, sustained an injunction against the defendant pro- 
ceeding at law upon his securities (a). 

In a recent case an attempt was made to contend that 
the Court could not restrain the East India Company 
from paying money due on East India bonds, to a person 
alleged to have obtained fraudulent possession of them ; on 
the ground, first, that such bonds pass by delivery, and 
are payable to the holder like bank notes ; secondly, that 
the interference of the Court would tend to depreciate the 
East India Company's securities; but the Court held 
that it had jurisdiction as incident to its inherent jurisdic- 
tion in all cases of fraud (J), unless expressly restricted by 
the legislature ; and that by the East India Company's Act, 
61 Geo. 3, c. 64, s. 4, the Court was not so restricted. 

2. Where money has been lent in a foreign country, to 
be used in gaming in such country, and there is nothing to 
show that the games were illegal according to the law of 
the country in which they were played, equity will not 
restrain an action to recover the debt (c). 

3 (d). On similar grounds to those on which Gray v. 
Matthias (e) and cases of that class were decided. Lord 
Langdale, M. R., dismissed a bill which sought a declara- 
tion that a lease granted by the plaintiffs was invalid, and 

(a) LUnfd v. dark, 6 Beav. 309 ; (c) Quarrier v. Colston, 1 Phil. 147. 

and see p. 3 of the Treatise. (d) See p. 11 of the Treatise. 

(6) Glasi V. ManhaU, 15 Sim. 71. (e) 5 Ves. 286. 



CHAP. I.] AT LAW AND IN OTHER COURTS. 3 

to have a reconveyance and the lease delivered up. His 
Lordship held the lease absolutely void, and therefore that 
the plaintiffs might recover in ejectment, and did not want 
a reconveyance ; and although the lease was not invalid 
upon the face of it, and would therefore be a document 
which the plaintiffs would be entitled to have delivered up, 
if they could not try its vahdity at law, yet as they were in 
a position to have its validity tried at once, the Court held 
that the bill could not be sustained as a bill to have the 
void lease delivered up (f), 

4. In a case where persons of mature age, dealing with 
A., took from his niece, B., a guarantee for money due to 
them from A., with knowledge that A. had been B.'s guar- 
dian ; that B. had but recently attained her majority, and 
that she then lived with and under the protection of A. and 
his family; the Court granted an injunction restraining 
an action against B. for the money for which she had 
given her guarantee (g). 

With respect to the effect of instruments executed while 
in a state of intoxication, the doctrine of Johnson v. Med- 
licott (A) and Cooke v. Clayworth (i) has received some 
qualification from the very recent case at law of Gore v. 
Gibson (A), in which it was decided that it is only partial 
intoxication which does not relieve a man against his con- 
tract, but that if the drunkenness is so complete that a 
man is incapable of knowing what he is about, and the 
party contracting with him is cognizant of his state, he shall 
not enforce the contract of the drunken man against him. 

6. On this point, see also Spurret v. Spiller (Z) and Lee 
V. Lockhart {m). 

(f)Corporati<mofArundelyr,Holme8, (i) 18 Ves. 12; and see Treatise, 

4 Beav. 325 ; see also Smyth v. Griffin, p. 20. 

7 Jurist, 101. (k) 9 Jurist, 140. 

(g) Maitland v. Irving, 16 Sim. (I) 1 Atk. 105. 

437 J and see p. 18 of the Treatise. (m) 3 Myl. & Cr. 302 j and see 

(^i) 3 P. Wms. 130, note A. p. 21 of the Treatise. 

b2 
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6(n). The judgment in the case of Barnard v. Sutton (o) 
contains important observations on the question when 
equity will and when it will not interfere between parties 
to a contract against public policy. The case was decided 
on other grounds. 

7 (p). In a very recent case, on a motion to restrain the 
defendant in equity from proceeding in an ejectment, the 
plaintiff in equity was proprietor of a colliery, and the de- 
fendant was perpetual curate of some land through which 
the plaintiff desired to make a railway. The plaintiff, act- 
ing under the compulsory powers of an act of parliament, 
after giving due notice to the defendant, had taken posses- 
sion of his land, and constructed the railway through it, 
the defendant neither assenting nor dissenting. After- 
wards disputes arose about the compensation, and then the 
defendant brought an action of ejectment ; on a motion to 
stay the proceedings, the defence made by the answer was, 
that the defendant had not opposed the construction of 
the railway, because he thought he should not continue 
to be the incumbent after a given time, and because he 
thought the plaintiff had the power to proceed under the 
act. The Court treated the case as one of acquiescence, 
and stayed the ejectment, putting the plaintiff on terms 
to give judgment in the action to be dealt with as the 
Court should direct, and to pay into Court a sufficient 
sum to be a security to the defendant for the price of the 
land (9). On the same principle of acquiescence, a party 
may, by acquiescing in the creation of a nuisance, deprive 
himself of his right to sue at law for damages on account 
of the nuisance. This was decided in two old cases (r), 
and to the same effect is Williams v. Earl of Jersey {s). 
And it is clear that if a person in possession of land, 

(n) See p. 22 of the Treatise. (r) Case of the watercourse ; and 

(0) 7 Jurist, 685. Short v. Tayler, 2 Eq. Cas. abridged, 

(p) See p. 35 of the Treatise. 522. 

(9) Pmell V. Thomas, 6 Hare, 300. (s) 1 Cr. & Phil. 91. 
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knowing that another claims it, the claim of that person 
having been of course distinctly made, will, with his eyes 
open, lay out money upon the land, he will not be aided 
by injunction to keep the lawful owner out of possession, 
unless he will reimburse the party in possession the ex- 
penditure he has made (t). 

An important distinction exists between the effect of 
acquiescence as a ground of demurrer to a bill for an in- 
junction, and as a ground for resisting merely the injunction. 
In the first instance, the acquiescence must be such as 
wholly to disentitle the plaintiff to any relief; in the second, 
acquiescence falling short of that degree may be a suffi- 
cient defence (w). 

The case referred to turned upon two points : first, whe- 
ther certain buildings erected and used by a company for 
the purpose only of housing and repairing their engines 
and carriages, and not as a station, in the ordinary sense 
of the word, constituted public buildings, &c. within the 
meaning of the act under which the company acted ; and, 
secondly, whether the acquiescence of the plaintiff had 
been such as to preclude him from obtaining an injunction. 
It appeared that he had continually objected to the pro- 
ceedings of the company, though he had taken no proceed- 
ings so long as he was led by them to believe that such 
proceedings were merely temporary ; but on their asserting 
a right to do the acts objected to, the plaintiff filed his bill 
without any further delay. On both points Lord Lang- 
dale, M. R., thought the plaintiff entitled to an injunction. 
Afterwards an appeal motion was heard by the Lord Chan- 
cellor, who directed the opinion of a court of law to be 
taken on the construction of the act. The report does 
not state whether his Lordship continued the injunction in 
the meantime. 

8(x). The jurisdiction to prevent a party from proceed- 

(t) Master of Clare Hall v. Hard' way Company, 5 Beav. 229. 
ing, 6 Hare, 273. (x) See p. 40 of the Treatise, 

(u) Cordon v. The Cheltenham Rail- 
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ing against another, under the Bankruptcy or Insolvency 
Acts, has been exercised under particular circumstances(y). 
But where there are no equitable circumstances to prevent 
a party from exercising his common law right of proceed- 
ing against another under the Insolvent Debtors' Act, he 
will not be restrained from proceeding to obtain a vesting 
order {z). 

9. An injunction will not be granted to restrain an 
action against a surety, because the obligee, after having 
commenced an action against the principal, takes from him 
without the obligor's privity a cognovit^ with a stipulation 
that judgment shall not be entered up nor execution issued 
till a given day, that day being earlier than it would have 
been possible to obtain judgment in the action. The Court 
said, by the arrangement complained of, time was not 
given, but the remedy was accelerated (a). 

{y) Attwood y. Banks, 2 Beav. 192. Coll. C. C 672 ; S.C.6 Jurist, 846. 
(f) Awm, Rolls, 8 Jurist, 1085. (a) Hulme v. Coles, 2 Sim. 12. 

See also Perry v. Walker, 1 You. & 



CHAP. II.] 



AT LAW AND IN OTHBR COURTS. 



CHAPTER II. 

Of Injunctions to stay Proceedings at Law where the 
Plaintiff in Equity has some equitable Right to set up 
against the Plaintiff at Law^ of which the Court of 
Law cannoty either by reason of Want of Jurisdiction, 
or by reason of its Forms of Proceeding, take cognizance; 
or where the Legal Right of the Plaintiff at Law is 
coupled with, and abridged by, somie Equitable Liability. 



1. Injunctions in Cases of Mistake (a). 

2. Injunctions where the Defendant at 

Law has good Matter of Defence, 
but cannot use it by reason of the 
Forms of Proceeding ; or where pro- 
ceedings in Equity ^inwhich Justice 
can be done, have been insHtuted, 



3. Of the Right of a Mortgagee to 

proceed on his several Remedies at 
once, 

4. Where the final Claims of the Par* 

ties can only be ascertained by a 
complicated Account, 



1. It must not be assumed that against every mistake of 
fact, equity will relieve. Where mistake is in reality only 
another name for neglect in a party to use those means of 
information which are open to him, he is bound by his act, 
although it be a mistake of fact. Thus, where exchanges 
of lands being in progress under the 6 & 7 Will. IV. c. 1 15 
and 3 & 4 Vict. c. 31, B. executed to the commissioner a 
written consent under the act to exchange certain lands 
for others belonging to N., for which it was clear he had 
not intended to exchange them, but B. had the means of 
knowing that the lands which he consented to take were 
not such lands as he intended to consent to take; the 
House of Lords sustained an injunction restraining B. from 
proceeding against N., the exchangee, in ejectment, and 
refused an injunction to restrain the commissioner from 

(a) See p. 48 of the Treatise. 
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executing his^^award, and to restrain N. from committing 
waste on the lands of B. allotted to him (b). 

In a very recent case an attempt was made to obtain 
an injunction where the plaintiffs had paid money into 
court under a mistake as to the legal consequences of such 
act, and the effect of it was to give certain defendants a 
legal title to take the money out ; but the Court refused 
to restrain the defendants from so doing, on the ground 
that a mistake as to the legal consequences of an act did 
not call for the interference of equity (c). 

2 (rf). Where the purchaser of premises from the sheriff, 
under a sale in pursuance of an execution, obtained posses- 
sion, but no assignment, so that he had not th^ legal title, 
and the question between him and the defendant was whe- 
ther the sale was regular or not, a question which would not 
be at all tried in ejectment, the defendant in equity was re- 
strained from proceeding in ejectment against the purchaser 
of the premises ; and liberty was given to the latter to take 
such proceedings at law as he might be advised, to try the 
legality of the sale, and to perfect his title at law (c). So 
where the allegation of the bill and affidavits were, that 
A. being indebted to B., B. in his lifetime desired A. not 
to return the money, but to hold it for C, and that B. 
never in his lifetime called upon A. to pay him, and after 
B.'s death his executor brought an action against A. for 
the debt, an injunction was granted to restrain the action 
at the suit of the alleged cestui que trust, the money being 
brought into court, on the ground that the real question, 
which was whether a trust was created by B. in favor of 
C, could not be tried in the action (/). 

Both these cases proceed on the principle, that equity 

(6) Duke rf Beaufort v. Neeld, D. (d) See p. 63 of the Treatise. 

P., 12 Clark & Fin. 248 ; S. C. 9 (e) Jones v. Hughes, 1 Hare, 383. 

Jurist, 813. (/) M'Fadden v. Jenkins, 1 Hare, 

(c) The Great Western Railway 458. 
Company y, Cripps, 5 Hare, 91. 
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will not suffer proceedings at law where there is some 
equitable claim set up by the plaintiff in equity, which, 
owing to the forms of legal proceedings generally, or of the 
particular legal proceedings, cannot properly be tried in 
them. The following case is referrible to a different prin- 
ciple, viz. that equity will not suffer proceedings to be 
taken at law where proceedings, in which full justice could 
be done, have already been taken in equity. 

In the case referred to, an estate had been the subject 
of an administration suit, and had been fully administered, 
the executor having every opportunity of examining every 
charge upon the estate and every particular constituting it; 
he was, on that ground, restrained from continuing actions 
brought without the leave of the court, against persons 
parties to the suit, to recover property belonging to the 
testator (^). But care must be taken not to confound 
with cases of this sort, cases where, although A. may have 
not only a legal right but an equity as against B., he has 
a purely legal right or none at all against B.'s creditor. 
Thus, where A. had let to B. a furnished house, and C, a 
judgment creditor of A., caused the sheriff to seize the 
' furniture comprised in the lease, the Court refused an in- 
junction, on the ground, that if B. had any title against 
C. it was legal, and his remedy was at law (A). And in a 
recent case, where the plaintiffs, farmers, had agreed with 
their father for the use of a barn and yard on his premises, 
wherein to put their carts and farming implements ; and 
the defendant, a judgment creditor of the father, seized in 
such barn and yard goods of the plaintiffs as well as of 
their father; the Court refused an injunction to restrain 
the. sheriff from selling, on the ground, that as no trust 
was made out, the Court would not interfere (i). And 
here it may be observed, that as equity will of course not 
interfere where the plaintiff in equity has a good defence 
at law, so where there are several answers by the defend- 

(g) Oldfield V. Cobbett, 6 Beav. 515. (t) Jachwn v. Stanhop€, 10 Jurist, 

(h) Garstin v. Asplin, 1 Mad. 150. 676. 



10 STAYING PROCEEDINGS [PART I. 

ant at law to the claim of the plaintiff at law^ and one 
only is an equitable answer and the others are, if good 
defences, purely legal, equity will not stay the proceedings 
at law ; because to do so, would tie up the plaintiff at law 
from proceeding till the cause is heard in equity, and then 
if the plaintiff in equity is wrong in his equity, the plain- 
tiff at law is still to seek his remedy ; and because if the 
defendant at law succeeds there, there is no question for 
equity to adjudicate upon (k). 

3 (/). In a late case an attempt was made to deny the 
right of a mortgagee to sue on his covenant, at the same time 
proceeding to sell under his power of sale ; on the ground 
that the price agreed to be paid by the purchaser exceeded 
the mortgage debt, the bill impeaching at the same time the 
sale. The Court refused to restrain the mortgagee, treating 
the case as plain (m). 

4(w). In ascertaining whether a bill in equity is the 
proper course, where the defendant would have a title at law 
to set up some demand, care must be taken to distinguish 
whether there is equitable set-off, which is, where the equity 
of the bill impeaches the very demand of the plaintiff at law, 
as in O^ Connor v. Spaight(o); or whether there are spe- 
cific cross demands, as in the case of Whyte v. 0*Brien{p). 
For where the case is simply one of specific cross demands, 
as where the plaintiff at law sues upon a clear breach of a 
contract, and the plaintiff in equity files a bill to restrain 
the action, on the ground of a complicated account be- 
tween the parties in reference to dealings arising out of the 
contract ultra the particular breach, equity will not stay 
execution of a judgment obtained by the plaintiff at law 
until the account is settled. The equity, it would seem, 
must be, not that if the defendant at law pays the demand 

(k) Barnard v. Wallis, 1 Cr. & Sra. 392 

Phil. 85. (n) See p. 74 of the Treatise. 

(/) See p. 68 of the Treatise. (o) 1 Scbo. & Lef. 305. 

(m) WUles V. Levett, 1 De Gex & (p) 1 Sim. &c Stu. 551. 
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of the plaintiff at law, it may turn out that upon setting 
that off against the balance due from him on the general 
account, he will have had too much, but that the very 
substance of his demand at law is cut down by something 
which cannot be ascertained until the general account is 
taken. The subject is fully discussed in the elaborate 
judgment of Lord Cottenham in Rawson v. Samuel (q), in 
which his Lordship has reviewed the authorities and clearly 
defined the principle of the jurisdiction to interfere on the 
ground of cross demands. 

It was held in a case of Morris v. Day (r), that mere 
complexity of account, even where there are cross de- 
mands, will not induce a court of equity to restrain an 
action ; not on the ground of want of jurisdiction, for the 
Court said, if the bill had been filed first, it would have 
stayed an action, but on the ground that the account might 
be as well investigated by arbitration as by the Master; 
and still less will mere complexity afford ground for stay- 
ing an action, where the account is entirely one-sided (s). 
It may be doubted, however, whether the general doctrine of 
Morris v. Day can be supported consistently with the very 
recent decision of the House of Lords in The Taff Rail- 
way Company v. Nixon {t). In that case a contract had 
originally been made between Nixon and the Railway Com- 
pany : by that contract Nixon was to do certain works for 
a specified sum, subject to certain deductions or increases, 
with a provision for payment of extra work at prices spe- 
cified. Nixon had advances of money from Storm, and to 
secure him, assigned to him the payments he Nixon was to 
receive under the contract. Afterwards, to secure Storm 
further, a new contract was entered into, to which Nixon, 
Storm and the company were parties; and the effect of 
that contract was, that the two became joint contractors 
with the company for the works which were to be per- 

(9) Ravoion v. Samuel, 1 C. & (s) South'Eastern Railway Com' 

Phil. 161. See also Clark v. Cort, 1 f)any v. Martin, 12 Jurist, 1062. 

C. & PhU. 154. * (0 1 CI. & Fin., House of Lords 

(r) 4 Y. &.C0II. Exch. 476. Ca. 111. 
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formed under the contract originally entered into by Nixon 
alone. Under this contract the works were done, and in 
addition to the works jointly done, Storm executed works 
independently of Nixon for the company — all the money 
transactions were with Storm. The result of all this was, 
that there was an account between Storm and Nixon and 
the company on account of the joint contract; and there 
was also an account of the payments due under the ori- 
ginal contract. The company paid all the monies generally, 
and by their answer said they were unable to say to which 
of the accounts particular payments were to be referred. 
In this state of things, with a complicated account between 
Nixon and the company, and as between Nixon, Storm and 
the company, the necessity of ascertaining to which con- 
tract and to which works the payments made were to be 
referred, Nixon filed his bill against the company and 
against Storm's assignees (Storm having become bankrupt) 
for an account of what was due from the company in 
respect of the original contract, and for an account as 
between himself and Storm's assignees. The question was 
whether such cross demands were proper for a court of 
law only, or whether the account ought to be taken in 
equity ; and the House of Lords decided upon the prin- 
ciple laid down in O^ Connor v. Spaight (cited supra), that 
it was fit that it should be taken in equity. 

It will not be forgotten that the rule in O'Connor y. 
Spaight is, that an account is only proper to be taken in 
equity where there are cross demands, in cases where it 
can only appear from the result of a general account what 
is due to the party who would be plaintiff at law, and 
when such account is too complicated to be examined on 
a trial at nisi prius. And it will be observed, that this is 
the distinction between such cases as The Taff Railway 
Company v. Nixon and Rawson v. Samuel {u). 

From the very nature of this sort of case, it will always 

(u) See also on the principle of way Company v. Martin, 13 Jurist, 1. 
this jurisdiction, South'EagUm RaU^ 
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be of course a matter of great diBSculty to determine within 
which class of authorities a particular case falls. But I 
apprehend that the cases above referred to warrant these 
general conclusions as to the principle that must be kept 
in view in considering such cases. 

I. That equity will not interfere where there is a specific 
demand on the one side, merely because in a general 
account between the parties, it may turn out that 
the party making the specific demand will have 
received under it more than he can set off against it. 
II. That to support the interference of equity, an account 
' must be requisite before the specific demand at law 
can be ascertained, and that account must be so 
complicated as to be unfit for a jury. 
III. That if the account can be taken by a jury, equity 
will not interfere, even though it may be necessary 
that the account should be taken before the demand 
can be ascertained ; in other words, to induce equity 
to interfere, there must be both equitable set-off, 
within the doctrine of Rawson v. Samuel, and such 
complexity in the account that a jury could not 
take it. 



CHAPTER III. 



Where Relief is sought against Forfeiture or Penalties 
incurred by the Breach of Covenants or the Neglect of 
other legal Liabilities, 

On the question of relief against breach of covenants in 
leases, see Algar v. Murrell (a), in addition to the cases 
referred to on this point in the Treatise (ft). 

(a) Vide 6 Jurist, 776. (&) Page 80 et $eq. 
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[part I. 



CHAP. IV. 

Of the Jurisdiction in general. 



1. Juriidietion to stay Proceedings 

genera Uy in any Foreign Court (a ). 

2. On restraining Proceedings in the 

same Court when the Suits are 
not precisely for the same Matter. 

3. On restraining Proceedings in 

other Courts on the mere ground 
of the Court having dravon the 
Matter within its own Jurisdiction. 



4. As to staying Proceedings in Cre- 

ditors* suits, 
I. Generally. 

II. As to the Costs which the 
Creditor will be entitled to. 
III. As to staying Proceedings at 
Law by a Creditor. 

5. On restraining Proceedings against 

the Officers of the Court. 



1 . 1 HE Court of Chancery has refused to grant an injunc- 
tion to stay assignees in bankruptcy from proceeding in the 
bankruptcy, by making a dividend or otherwise, when the 
plaintifTs only claim was as a general creditor (i). " My 
opinion is/' said the Vice-Chancellor of England, " that 
this Court has no jurisdiction simpliciter to restrain the 
assignees from making a dividend of that which is ad- 
mitted to be the estate of the bankrupt. ... If the 
question had been whether any assets, any personal estate, 
or any species of property which was in the hands of the 
assignees as part of the bankrupt's separate estate, was 
in fact the property of the plaintiff, this Court would, I 
apprehend, decide the question, because the jurisdiction in 
bankruptcy has authority to deal only with that which is 
the bankrupt's estate, but has no power to determine what 
is the bankrupt's estate. If the question is a legal one, it 
must be tried at law ; and if it be an equitable one, it must 
be decided in equity. But where you have determined 
what is the property of the bankrupt, the whole administra- 
tion of it falls under the jurisdiction of the Court in Bank 
ruptcy (c)." 



(a) See as to Duncan v. M'Almont^ 
cited in the Treatise, p. 98, 3 Beav. 306. 



(b) Halford v. GiUow, 14 Sim. 44. 

(c) Halford v. Gillow, 14 Sim. 49. 
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There is always considerable difficulty in distinguishing 
between absence of jurisdiction, and the refusal to exercise 
it ; but it may be thought that, looking at the cases already 
cited on the question of jurisdiction (d); looking at the well 
settled doctrine that the Court by granting an injunction, 
does not assume jurisdiction over any other Court, but 
merely over the persons parties to the suit ; this was not a 
case of absence of jurisdiction, but of refusal, and doubt- 
less well founded refusal, to exercise it ; and that the lan- 
guage of the Court is to be read in that sense (e). 

2. On restraining of proceedings in the same Court, 
when the suits are not precisely for the same matter (/), 
see Rigby y , Sirangways {g), in addition to the cases cited 
in the Treatise (A). 

3. On restraining proceedings in other Courts, on the 
mere ground of the Court having drawn the matter within 
its own jurisdiction, see on the same point as in Sutton v. 
Mashiterii), Oldfieldy. Cobbett {k). 

Under this head also may be ranged the case of Stubbs 
V. 4Sargon (Z), where a purchaser of book debts under the 
order of the Court, being, as a condition of his purchase, 
entitled to have delivered to him a particular set of account 
books, of which he was unable to obtain possession, com- 
menced an action of trover against the vendor. It was 
held that this proceeding was wholly irregular, and the 
action was stayed. 

4. I. On the principle that the Court will not stop a cre- 
ditor at law, unless there is a decree under which he can go 
on, it has been held that where the bill was not on behalf of 
all creditors, and the decree was only contingently a decree 

(d) See in the Treatise, pp. 96, 97. (g) 2 Phil. 176. 

(«) See in addition to the cases (h) See pp. 105, 106. 

cited in the Treatise, p. 100, n. (p), (i) 2 Sim. 513. 

Gingel ▼. Home, 9 Sim. 539 ; AUen v. (k) 6 Beav. 515. 

M'Pfcwjon, 1 PhU. 133. (i) 4 Beav. 90. 

(/} See pp. 105, 106 of the Treatise. 
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for their common benefit, a creditor could not be restrained 
from proceeding at law (m). 

In considering the protection given to an executor 
against creditors at law, it must also be remembered 
that the executor takes, of course, only that which was 
the testator's; and that, therefore, if, at the time of the 
testator's death^ a creditor had a lien amounting to a 
dominium over any part of the testator's property, the 
executor cannot restrain the creditor from exercising his 
legal right. This point arose in Rankin v. Harwood(ji), 
In that case the creditor, Kirk, obtained a judgment in 
December, 1845; and on the 7th April, 1846, a writ of 
a, fa. was placed in the hands of the proper oflBcer for 
execution. The debtor died on the 6th April. During the 
lifetime of the debtor, a mortgagee's bill for an account 
was filed, and on his death the mortgagee filed a bill of 
supplement and revivor against the debtor's executor. In 
the two suits a decree was made in June, 1846. In July, 
1846, the sheriff took possession, under the fi. fa,^ of 
certain goods of the testator; and the executor imme- 
diately moved for an injunction to restrain him from fe- 
moving or selling such goods, and to restrain the creditor 
from proceeding in his action. Sir J. Wigram, V. C, re- 
fused the motion : he said, if the writ had been put into 
the hands of the sheriff before the death of the debtor, then, 
beyond all question, the creditor might have taken them 
in execution, even in the hands of a purchaser (except in 
market overt), from the executor. " At the death of the 
testator," said his Honor, " supposing the writ to have 
been then in the hands of the sheriff, the creditor had a 
dominion over the goods paramount to that of the exe- 
cutor ; or, in other words, the amount of the assets of the 
testator over which the executor had dominion, adverse to 
the creditor's right, was the amount of the gross assets 
minus the amount of the creditor's claim." Then the writ, 
when put into the hands of the sheriff, taking effect by re- 

(m) RaMn v. Harewood, 2 Pbil. 24. (n) 5 Hare, 215. 
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lation, as from the teste of the writ, (which was before the 
testator's death), his Honor held that the creditor could 
not be enjoined. 

II. (o) If the executor shows what are the assets, and the 
plaintiff at law had notice of the decree before he issued 
his writ, the plaintiff at law will have no costs of the action 
or of the motion (/>). In Burnett v. Burnett (y), under 
similar circumstances, the injunction was granted, but 
costs were reserved. In that case, however, the decree 
specially noticed the debt of the plaintiff at law, and di- 
rected the Master to inquire whether any steps should be 
taken with regard to his claim. The Court expressly 
guarded itself against laying down any rule by this case. 

III. On the question of the distinction between the cases 
where the judgment at law is de bonis testatoris, and where 
it is de bonis testatoris, et si non de propriis (r), some im- 
portant cases have been decided since the publication of 
the Treatise. In a very recent case (s), the plaintiff at law 
w^ proceeding under a judgment against the testator, 
in an action against the executors, to recover execution 
de bonis testatoris. The executors pleaded plene adminis^ 
travit. The cause was set down, and shortly to be heard. 
Before it was heard, a decree was made in a creditors' suit, 
and then the executors moved to stay the action on the 
same ground as in Brookv. Skinner {t), that the executors' 
plea would be falsified, and then the plaintiff at law would 
recover de bonis propriis. But Sir L. Shadwell, V. C. E., 
thought that, on the evidence before him, it appeared that 
the executors had not assets in their hands sufficient for 
the payment of debts, so that in effect their plea was not 
a false plea, and therefore his Honor granted the injunc- 

(o) See p. 1 10 of the Treatise. (r) See p. 1 13 of the Treatise. 

( p) Jones V. Brain f 2 Y. & Col. (s) Vernon v. ThelUtton, 7 Jurist, 

C. C. 170. 503. 

(9) 10 Jurist, 4. (t) 2 Mer. 481 , n. 
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tioD. On appeal the Lord Chancellor affirmed the deci- 
sion, but not merely on the ground assigned by the Vice- 
chancellor. His Lordship's reasons were, first, that upon 
the plea of the executors being falsified, the judgment 
would not be de bonis propriis, but only de bonis testa- 
toris (u) ; the result of which would be, that the assets 
would be withdrawn from the general fund, which ought 
to be distributed in equity for the benefit of the whole of 
the creditors ; secondly, that independently of the general 
question, the plea not having been filed till after the 
decree had been obtained and notice of it served, it was 
obvious it had only been filed to enable the executors to 
apply to this court (x) ; and, lastly, that the account 
given of the state of the assets by the executors was sa- 
tisfactory (y). 

In another case, before Lord Lyndhurst, C, the suit 
was a creditors' suit against the real and personal estate 
of an intestate. After decree, the heir moved for an in- 
junction to restrain proceedings in an action brought by 
a bond creditor. The heir had pleaded riens per descent, 
and the motion was opposed on the ground, that if the 
plaintiff at law falsified this plea, he would be entitled to 
judgment against the heir de bonis propriis. But the 
Lord Chancellor granted the injunction generally ; on the 
ground that, although if the plea were falsified, the cre- 
ditor would be entitled to execution against the heir to 
the value of the lands which he had by descent ; yet on 
paying the amount, the heir would be entitled to hold 
the land discharged (z); so that the result would be in 
effect to take the particular creditor's debt out of the 
real assets of the intestate as much as if execution had 
been against the assets, and that, his Lordship added, in 
a case where the decree had priority over the judg- 

(tt) See. p. 120 of the Treatise, (y) 1 Phil. 466. 

and the authorities there cited. («) BuckUy v. Nightingale, 1 Str. 

(x) Fislden v. Fielden, 1 Sim. & 665. 
Stu. 265. See Treatise, p. 1 1 5. 
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ment (a). This case is not inconsistent with the principle 
of Price v. Evani {b), so far as it protects the assets of 
the testator or intestate from being dealt with at law 
for the particular creditor. But, as regards the relative 
positions of the creditor and the heir, the effect of Lord 
Lyndhurst's order would, it is apprehended^ be very dif- 
ferent from that of the Vice-Chancellor. By the special 
order made in Price v. Evans, the assets of the intestate 
would be withdrawn from the particular creditor, to be 
administered in equity. The heir would be left unpro- 
tected as to his personal liability at law, which would 
be measured by the value of the lands come to him by 
descent; the creditor would therefore be paid. As be- 
tween the heir and any other creditor proceeding at law, 
if there were no decree in equity, no doubt the heir would 
be entitled to hold the intestate's land discharged, to the 
extent to which he had personally paid the previous debt. 
But it is quite clear, that by the effect of the decree in 
equity, the heir would practically lose his right to hold 
the lands of his intestate discharged, unless the decree 
were to be mere words without force, because the decree 
fastens the debts of the other creditors upon the land 
withdrawn from the action. The effect of Lord Lynd- 
hurst's order in Rouse v. Jones would be very different. 
It would protect the heir against his personal liability at 
the expense of the particular creditor who sued at law ; 
in other words, it would interfere with that legal right 
which the heir gave to the plaintiff at law, as against him 
personally, by setting up a false defence. Whether his 
Lordship considered that the exercise of such a right in 
the creditor would be inequitable, if the assets were with- 
drawn from the claim of the heir to recompense himself 
out of them : or whether his Lordship overlooked this effect 
of his order ; or whether, not overlooking it, he thought a 
divided injunction could not be gmnted, does not appear 
by the report. Nor does it appear whether this peculiar 

(a) Rouse v. Jon$i, 1 PbU. 462. (b) 4 Sim. 514. 

c2 
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consequence of granting an injunction simpliciter was 
called to his attention. On the whole it may be doubted 
whether Lord Lyndhurst meant to do more than was 
done in Price v. Evans and Kent v. Pickering^ viz. to 
protect the assets. 

The general conclusion (c) on this subject that I submit 
must now be arrived at is^ that if a judgment at law is 
de bonis testatoris, et si non de propriis, the Court will take 
care by some order to prevent the assets from being with- 
drawn from the general fund for the payment of creditors ; 
but whether it will do so by restraining the proceedings 
at law generally, or by a special order protecting the assets 
only, without prejudice to such rights at law against the 
representative personally, as the creditor may have, must, 
in the present state of the authorities, be considered as 
unsettled. 

5. On the same principle as that of the cases referred 
to in the Treatise (rf), where a receiver had been appointed, 
the Court restrained a company from proceeding without 
the leave of the Court to summon the trustees of the pro- 
perty before the justices, under the authority of the Lands 
Clauses Consolidation Act (8 & 9 Vict. c. 18, s. 85) for 
assessing the value of the land, preparatory to taking 
compulsory possession of it (e). 

See also, on the subject of restraining the oBScers of the 
Court from seeking redress in other Courts, Ambrose v. 
Dunmow Union (/). 

(c) See in p. 122 of the Treatise (d) Page 127 etteq, 

the third conclusion drawn from the («) Tink v. RundUf 10 Beav. 318. 

then existing authorities. (/) B Beav. 43. 
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PART II. 



OP INJUNCTIONS TO STAY WRONGFUL ACTS OP A SPECIAL 

NATURE. 



CHAPTER I. 
Injunctions against Waste, 



1. Of equitable Waste, 

2. Waste as between Mortgagor and 

Mortgagee. 

3. Waste by Ecclesiastical Corpora' 

tions, 

4. Cases on permissive Waste, 

5. Injunctions to restrain Acts de- 



structive of Property, analogous 
to Waste, 

6. Injunctiofu to protect a Receiver 

against Waste, 

7. Injunctions against Trespass, 

8. The Effect of Laches on the grant- 

ing of Injunctions against Waste, 



1. IN addition to the cases on this head referred to in 
the Treatise, may be mentioned the two following cases, 
Morris v. Morris {a) and Blagrave v. Slagrave (b), 

Morris v. Morris decided that ornamental timber will 
be protected, even though the mansion-house to which it 
was originally appurtenant has been pulled down, at least 
if there is any power in the settlement under which by 
possibility those in remainder may have an interest in 
preserving the timber. In the case referred to, there was 
a power in the settlement to demise to persons who 
should be willing to build houses or to repair houses, and 
the Court relied upon that to some extent in aid of the 
right of the remainder-man. The decision, however, seems 
to have proceeded principally on the broad proposition, that 



(a) 15 Sim. 505. See Treatise, 
p. 144. 



(b) 1 De Gex & Smale, 252. 
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if timber has been planted, or intentionally left standing, 
for ornament, the rule of the Court is to protect it. 

In Blagrave v. Blagrave there was a singular provision 
in a will. The limitations were to the testator's wife for 
life, with several remainders for life, without impeachment 
of waste, with a proviso that neither the testator's wife 
nor any other person should mow any part of the park, 
or feed the same with other cattle except cows, sheep and 
deer. On an application for an injunction to restrain the 
tenant for life in possession from mowing, it was objected 
that the proviso was inconsistent with the estate. The Court 
granted the injunction, but with great reluctance (c). 

It has been seen in the Treatise (rf), referring to Coffin 
V. Coffin{e)j that an injunction is not granted on the prin- 
ciple that it will do no harm to the defendant if he does 
not intend to commit the act complained of; nor will an 
injunction be sustained to prevent the defendant from re- 
moving works which it is clear the plaintiff had no right to 
erect, although it may be equally clear that such works 
are not injurious to the defendant or to any one else(/). 
In a subsequent case the same principle was followed. 
The defendants, a company, had erected certain works of 
a temporary and innocuous character, but without any 
power to erect such works. The Court suspended for a 
limited time an injunction of the negative mandatory class, 
which would in effect have compelled them to pull down 
the works, putting the company on an undertaking to do 
certain things, comprising all those things which their act 
required them to do for the convenience of the plaintiff(5'). 

But, on the other hand, if the injury has been commit- 
ted, the party injured is not bound to accept the personal 
undertaking of the defendant that he will not continue the 

(c) Blagrave v. BkLgravt, 1 De Gez (/) London and Brighton Raihoay 
& Smale, 252. Company v. Cooper, 2 Rail. Cas. 312. 

(d) Page 147. (g) Attorney-General v. Eastern 

(e) Jac 70. CounUes RaUway Company, 3 Rail. 

Cas. 337. 
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injury, but is entitled to the protection of an injunction. 
This was held in a case of Geary v. Norton(h)f in which 
the defendant had pirated a registered article, and, on 
being apprised of his fault, and that a bill and affidavit 
had been prepared, offered to pay the costs already in- 
curred, and to suspend the sale of any of the pirated 
articles of which he was the holder. The plaintiff, never- 
theless, obtained an injunction, and the defendant not 
offering to pay the costs of the injunction, the suit was 
brought to a hearing. The Court held that the plaintiff 
was entitled to the protection of an injunction, and to the 
general costs of the suit. The defendant ought to have 
offered, after the injunction had been obtained, to pay the 
costs to that time, submitting to the injunction. It should 
be observed, that there was evidence to show that the de- 
fendant was informed, before formal notice was given to 
him, of the intention of the plaintiff to apply (i). 

2. It is well settled, that a mortgagee is entitled to an 
injunction to restrain the mortgagor in possession from 
cutting timber, provided it is made to appear, on behalf of 
the plaintiff, that the land is an insufficient or scanty 
security without the timber (A). But it is obvious that, in 
the absence of authority, there might be as much doubt 
as to what is, in point of law, a scanty security^ as upon 
any other question of mixed fact and law. In a recent 
case, however, a sort of rule was laid down as to what is 
meant by a sufficient security. It is not sufficient if the 
property is just equal to the mortgage debt and all ex- 
penses; but the proper question to be tried is, whether 
the property is sufficient in this sense, that the security is 
worth so much more than the money advanced, that the 
act of cutting timber is not to be considered as substan- 
tially impairing the value, which was the basis of the 

(h) 1 De Gex & Smale, 9. {k) Hippesley v. Spencer, 5 Madd. 

(i) See also Loih v. Hague, Webt. 422 ; and see the Treatise, p. 1 63. 
Pat. Cas. 200. 
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contract between the parties at the time it was entered 
into (Z). The aflBdavit in support of such a motion should 
state enough of the facts showing the value of the security, 
to enable the Court to judge for itself. 

In a foreclosure suit, if after decree, the mortgagor, being 
in possession, commits waste, an injunction will be granted 
although the bill does not pray it (m). 

3. Although generally a parson may not commit waste 
of any kind, and although generally it may be said that 
to convert pasture into plough land is waste, it is not every 
conversion of pasture into plough land that is waste, even 
on the part of a parson ; and where it appeared that part 
of the glebe belonging to a rectory, which was ancient 
pasture, was intermixed with moss and weeds, and the de- 
fendant ploughed it up for the purpose of changing it and 
relaying it with grass, and swore that he believed the effect 
of his so proceeding would be to improve the land and in- 
increase the value of the rectory. Lord Langdale, M. R., 
refused to maintain an injunction. It is not to be collected 
from this case that wherever it may appear as the reason- 
able result of the evidence, that the ploughing up of ancient 
meadow will be for the benefit of the land, the Court would 
refuse to prevent the party in possession from so plough- 
ing it up. The reasoning of the judgment shows, that it 
is only intended to apply to cases where the right of abso- 
lute ownership can never vest in any person, as in case of 
an ecclesiastical corporation ; when, therefore, to hold the 
mere ploughing up of pasture or other conversion to be 
restrainable waste, without reference to its intended and 
probable effects, would be to impose upon lands held un- 
der such tenure the fetter of a permanent incapacity to be 
improved. " By the law," said his Lordship, " as admitted 
between lessor and lessee, or between tenant for life and 
remainder-man, very valuable improvements in agricul- 

(l) King y. Smith, 2 Hare, 239. (m) Goodman v. Kine, 8 Beav. 379. 
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ture may be prevented during the temporary possession 
of a tenant, or a succession of tenants for years or for life. 
The time however comes when the fetters imposed by the 
contract or relation between the parties may be released ; 
but if you apply the same law to the case of a parson's 
glebe, the course of husbandry and cultivation must remain 
the same in all time. What is once arable or pasture must 
always continue so, and no rector or vicar must employ 
any part of his glebe in any other manner than he found 
it employed, unless he can prove that it had been other- 
wise employed within some limited antecedent time. In a 
close which he cannot prove to have been employed other- 
wise than as meadow, he is not to plough, nor to make 
an orchard, nor to plant a bed of potatoes, however con- 
venient or useful it might be for the parsonage that he 
should do so. He must do nothing which, as between 
landlord and lessee for years, the law has considered to 
be waste. No authority has been cited for so general a 
proposition, nor even upon the particular question, whe- 
ther the Court ought to restrain the particular act now 
complained of; and the only case of which I am aware in 
which the Court has interfered to stay the conversion of 
glebe meadow into pasture is the case of Hoskins v. Fea- 
therstone (2 Br. C. C. 552), where the bill was filed not 
against the incumbent, but against the widow of an in- 
cumbent, who was doing the acts complained of during a 
vacancy (n)." 

4. In a case of King ham v. Lee(o) an attempt was made 
in argument to construe the decision in Lord Ormond v. 
Kinnersley (p) as meaning that a tenant for life with a con- 
dition not to commit or permit waste is completely a trustee, 
so that if he alienes, thereby enabling the alienee to commit 
a breach of the trust, he remains himself liable for such 
breach. The Court would not, however, accede to this. 

(n) T>uU of St. Alban's v. Skipwith, ( p) 5 Mad. 369 ; and see Treatise, 

8 Beav. 354. p. 175. 

(o) 15 Sim. 396. 
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" Where an estate for life," said Sir L. Shad well, V.C.E., 
'' is given subject to a condition or obligation not to commit 
or permit waste, the tenant for life has the same unre- 
stricted power to vest the estate in any other person as he 
would have had if it had not been subject to any condition 
or obligation whatever ; but this Court would of course 
interpose to prevent either him or his alienee from doing any 
act which would be a breach of the condition or obligation, 
and would make them, if they were living, or their assets, 
if they were dead, answerable for any benefit which they 
might have derived from such breach." Accordingly, in 
the case before the Court, it was held that where a woman, 
tenant for life with a condition against waste, married, and 
died leaving separate estate, and her husband had com- 
mitted «vaste during the coverture, her separate estate 
could not be charged with the waste. The case was heard 
on demurrer, and the bill did not clearly allege that the 
feme tenant for life had separate estate, but the decision 
was pronounced on the assumption that the fact was well 
averred. With reference to the case of Lord Ormond v. 
Kinnersley, it is quite clear that all that Sir J. Leach meant 
was, that the condition was in the nature of a trust affect- 
ing the tenant for life whoever he might be, making him 
an owner coupled with a limited trust not to commit waste ; 
not that it was a personal trust incapacitating the tenant 
for life from the right of alienation incident to his bene- 
ficial ownership. Kingham v. Lee^ therefore, and Lord 
Ormond v. Kinnersley are perfectly consistent (y). 

5. It has been decided, where a person domiciled abroad 
left personal estate both in the foreign country and in 
England, that his administratrix having taken out letters 
of administration in both countries, and being under a 

(9) I make this observation be- Lord Ormond v. Kinntrsley is over- 
cause a hasty perusal of the marginal ruled by Kingham v. Lee, whereas it is 
note of Kingham v. Lee might lead to explained, not overruled by that case, 
the supposition that the doctrine of 
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bond to the foreign court properly to manage the English 
property, will not be restrained at the suit of a mortgagee 
in England of part of the foreign property, from trans- 
mitting the English personalty to the foreign country : the 
Court assumes that the foreign court will do justice (r). 

On the question respecting interference wittv the per- 
sonal estate of a testator or intestate pending litigation in 
the Ecclesiastical Court respecting the grant of probate 
or letters of administration, see Connor v. Connor («) and 
Newton v. JRicketts {t)f in addition to the cases cited in the 
Treatise («), 

6. As to who may apply for an injunction to protect a 
receiver against waste, it has been held that the applica- 
tion must be made by some person having an interest in 
the estate ; the agent of such a party, without showing 
any authority from his principal, cannot make it, even 
though he is a party to the suit (x). 

7. In a recent case(y), the V. C. Knight Bruce intimated 
that the protection afforded in equity in cases of mere 
trespass accompanied by destructive damage to property, 
is more largely afforded at this day than it was formerly. 
*' I am not convinced," says that learned judge (p. 235 of 
the Report), ** that where a man is in possession, however 
full and complete, of an estate by a title simply and merely 
adverse to that of another by whom the estate is, whether 
at law or in equity, claimed against him, without any 
privity between them, such a state of things, if the party 
in possession by his answer, whether truly or untruly, 
swear his title to be just and valid or that of his adversary 
to be unjust and invalid, — does of necessity prevent a 
court of equity from interfering (before any judgment at 

(r) Wallace v. Campbell, 4 Y. & (s) Hunter Y,Nockhold8,\0J}inBU 

Coll. 167. 771. 

(0 15 Sim. 598. (y) Haigh v. Jaggar, 2 Coll. C.C. 

(t) 10 Beav. 525. 231. 
(u) Pp. 177, 178. 
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law or decree in equity) to restrain the party in possession 
from stripping the estate of its timber, pulling down the 
mansion-house upon it, or other such acts. It is, I think, 
certainly true, that the Court of Chancery does not treat 
questions of destructive damage to property now exactly 
as it did forty or fifty years back ; that its protection in 
such respects is more largely a£Porded than it then gene- 
rally was." 

Still, as to mere trespass, the jurisdiction is not extended. 
In a very recent case (2), where the plaintiffs and defend- 
ants were both railway companies, an injunction was asked 
which was in part to restrain the defendants from, crossing 
the plaintiffs' line, and from using, for purposes alleged to 
be illegal, certain branch rails and a station which it was 
admitted they had a right to use for some purposes, — ^in 
effect, to restrain the defendants from committing trespass. 
Sir. J. Wigram, V. C, thus stated the doctrine, — " The 
jurisdiction of this Court to grant injunctions in cases 
of pure trespass is comparatively of modern establishment; 
but it is now clearly settled, that in cases of trespass under 
colour of title, where the mischief is irreparable, the juris- 
diction of the Court exists ; and I incline strongly to the 
opinion, that whether the mischief be irreparable or not, 
this Court ought by decree at least, if not upon motion, 
to extend and apply the jurisdiction of preventive justice 
to all cases of trespass in which, by analogy to cases of 
specific performance, damages would be an inadequate 
and uncertain remedy, and the protection of the right in 
issue the only mode of doing complete justice between the 
parties." In this case it was not shown that destruction 
or irreparable injury would accrue, and on that ground no 
injunction was granted. 

Care must be taken, in applying this head of equitable 
jurisdiction, to distinguish cases of proper trespass from 
cases where the legal right is in dispute, and from those 
where the trespass is, as expressed in the above cited 

(s) The Union Railway Company v. Bolton and Preston Railtoay Company, 
3 Rail. Ca. 345. 
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case, under colour of title. Pure trespass is only where 
the plaintiff is in possession, for it is elementary that 
without possession a man cannot bring trespass though 
he has the freehold in law. Where the plaintiff is out 
of possession, and the person in possession claims title, 
that is matter of ejectment, not of trespass ; and equity 
has not in any such case interfered till the title has been 
established at law. Where the question is, not whether 
the defendant has any right, but what is the extent of 
his right, that is what has been termed trespass under 
colour of title; and in cases of this class equity may 
interfere. 

That the Court does not interfere against waste, when 
the plaintiff claiming title is out of possession, and the title 
is in dispute, appears as well by the case of Jones v. 
Jones (a), and the other cases referred to in the Treatise (ft), 
as by a very recent case decided by the Vice-Chancellor 
Wigram (c). In that case the bill was filed by a person 
who, setting out a pedigree, alleged himself to be entitled 
to the inheritance, and that the defendant's ancestor, 
under some pretended title unknown to the plaintiff, got 
into possession nearly twenty years before, and died in 
1846 ; and that the defendant thereupon, under such pre- 
tended title, entered into possession, and had continued and 
then was in possession, &c. The bill alleged that the plain- 
tiff had not discovered his own title till within a very recent 
period ; that the defendant threatened and intended to cut 
down ornamental and other timber and other trees, and to 
sell, and had marked trees for cutting, &c., and that 
thereby irreparable injury would be done. The defendant 
demurred. The Court said there was no case upon real 
estate . where a party out of possession coming to the 
Court and complaining of another party in possession, and 
claiming a right to be in possession, has granted an in- 
junction restraining the defendant from using the legal 

(o) 3 Mer. 161. (c) Davtnpctrt v. Davenport, 7th 

(6) P. 188 et seq, March, 1849, MS. 
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rights claimed by him, until the actual right is declared at 
law. It was pressed on the part of the plaintiff, firstlyi 
that the rule applied to personal property of various kinds, 
protecting it while the legal right is in course of deter- 
mination, ought to be applied equally to the protection 
of real estate. 2ndly, That though the Court might refuse 
an injunction in such a case on interlocutory application, 
yet that was no reason for allowing a demurrer, because 
possibly at the hearing of the cause ground might exist 
for an injunction, and the bill ought therefore to be re- 
tained. But his Honor acquiescing in the observations 
of counsel as to the anomalous state of the law, considered 
the decision in Jones v. Jones applicable on both points, 
and allowed the demurrer. 

It may be observed on this case and the case of Jones 
Y. JoneSf and the doctrines involved in them, that perhaps 
there is not ground for saying that the law is in an ano- 
malous state. The principle of the interference of equity 
by injunction is, throughout, never to interfere against an 
apparent legal right, or claim of legal right, except where 
the result of non-interference will be, in the apprehen- 
sion of the Court, destructive of the whole or a part of the 
plaintiff's property, if it turns out that he has the legal 
right. Equity interferes on this ground more freely in 
regard to personal property, for the simple reason that 
personal property is more susceptible of total destruction 
than real property. If a defendant has possession of a 
chattel, or of stock, or is in the exercise of a patent right 
or other incorporeal right, to refuse an injunction may be, 
under circumstances, to determine in effect the right on 
motion, by permitting the destruction or total removal of 
the subject-matter of it. But it is otherwise with regard 
to land ; and the true principle Of the decisions in Jones v. 
Jones, and Davenport v. Davenport, is, I apprehend, that 
timber is not in law a part, but only a fruit of the in- 
heritance. Cutting it does not cause what the law holds 
destruction of, or irremediable injury to, the property in 
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dispute; and hence, if for no other reason, an injunction 
cannot be granted. Whether, if a plaintiff swears to a 
positive title, the defendant would or not be restrained 
from committing destruction, such as digging up the sub- 
stance of the inheritance, on the mere ground of his pos- 
session, has, I believe, never been decided. All the cases 
in which the Court has actually refused to interfere, have 
been cases of waste not being in legal language destruc^ 
tive(d). In Davenport v. Davenport the bill alleged, it 
is true, that irremediable mischief would ensue, but it is 
obvious that if the law does not, as it clearly does not, 
consider cutting timber to be irremediable mischief, al- 
leging it to be so, will not have the effect of making it 
so on demurrer. It is to be observed that Fingal v. 
Blake (e), in which an heir at law in possession was re- 
strained, was not cited in Davenport v. Davenport, 

8. On this, some late cases have been decided confirma- 
tory of the doctrine of the older cases. Thus where a party 
filed his bill for an injunction, and moved, and the motion 
Stood over, and was not brought on again for a twelve- 
month, the Lord Chancellor said an immediate injunction 
could only be granted on the ground that, to wait for the 
decree, would be productive of great or unknown mischief 
to the plaintiff; that if a complainant makes his applica- 
tion to the Court, and allows it to slumber, the Court 
will not interpose in his favour when he shows by his own 
conduct that he does not consider such interference to be 
imperative ; and refused the motion (/). 

(d ) In Jontt v. Jonss the bill (e) 2 Mol. 542 ; and see the 

prayed an injunction against destruc- .Treatise, p. 189. 
tion; but it does not appear by the (/) Pickford v. Orand Junction 

report what were the acts done or Railway Company, 3 Rail. Cas. 538 ; 
intended. In 5mttA v. Co%«r (8 Ves. see also PotMv, Thomat, 6 Hare, 
89) the act was cutting timber. 300 ; Hainet v. Taylor, 2 Phil. 209. 
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CHAPTER II. 



Injunctums to restrain InfHngement of Copyright. 



1. The Copyright Act, 5^6 Vict. 

c. 45. 

2. Doctrine of Byron v, Johnstone. 

3. What is fair Use of a preceding 

Publication. 

4. Effect of putting forth a Work as 

the Work of another. 



5. Injunctions to restrain Publication 

of Letters. 

6. Injunctions to restrain Publication 

of unpublished Works. 

7. Copyright in Designs. 

8. Copyright if a Foreigner. 

9. Copyright in Dramatic Exhibitions. 



1, The late Copyright Act, 5 & 6 Vict. c. 45, repeals 
the 8 Ann. cap. 19, the 41 Geo. III. c. 107, and the 
64 Geo. 111. c. 156. It defines copyright to mean the 
sole and exclusive liberty of printing or otherwise multi- 
plying copies of any subject to which the word is applied 
in the act. It defines book to mean and include every 
volume, part, or division of a volume, pamphlet, sheet of 
letter-press, sheet of music, map, chart or plan, separately 
published ; and dramatic piece to mean and include every 
tragedy, comedy, play, opera, farce, or other scenic, mu- 
sical, or dramatic entertainment. It does not, however, 
introduce ^ny general alteration which would have the effect 
of rendering useless the learning of the cases decided be- 
fore the statute. 

It has been stated in the Treatise (a), that to support an 
injunction in cases of copyright, a prima facie legal title 
must be shown. This expression is perhaps somewhat in- 
accurate ; what must be shown, is a primA facie legal title, 



(a) p. 192. 
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or an equity to have one. Formerly, it would seem, a 
legal title was required ; but, since the case of Mawman 
V. Tegg (ft), a different doctrine has been acted on, and, in 
addition to the cases referred to in the Treatise (c), may be 
mentioned Chappel v. Purday (rf), and Bohn v. Bogue (e). 
There seems nothing in the 6 & 6 Vict. c. 46, to alter the 
practice laid down by these cases. However, the practice 
of putting the defendant on terms to admit at law the 
legal title of the plaintiff, is only applicable where the 
question for a court of law is not the plaintiff's title ge- 
nerally, but the fact of infringement or no infringement. 
Where the plaintiff is put or left to establish his title ge- 
nerally in an action, the defendant cannot be called upon 
to make any admissions. The whole affirmative of the 
issue is upon the plaintiff (/). 

If the copyright claimed is by assignment under the 
8 Ann. c. 19, the assignment, to be good at law, must be 
not only in writing, but attested by two witnesses {g). 

The 6 & 6 Vict. c. 45, s. 18, has introduced a new spe- 
cies of title to copyright, viz. that acquired by employ- 
ing and paying persons for writing in periodical works. 
The essential circumstance necessary to the creation of 
this species of copyright seems to be, that the writer 
shall be specifically employed to compose the contribution 
to the periodical, and that the contribution shall be com- 
posed under such employment on the terms that the copy- 
right shall belong to the employer, and be paid for by him. 
It has been doubted whether, when the publishers of a pe- 
riodical pay an editor generally for compiling the periodi- 
cal, and the editor employs and pays the writer of parti- 
cular articles, the copyright in such writings is in the pub- 
lisher, within the 6 & 6 Vict. c. 45 (A). 

(h) 2 RusB. 385, referred to on this 2 Phil. 683 ; and see the observations 

point in the Treatise, pp. 196, 197. of Lord Cottenham in Elderton v. 

(c) P. 197. Lack, 2 Phil. 683. 

(d) 4 Yo. & Col. Eq. Exch. 485. (g) Davidton v. Bohn, 12 Jurist, 
(«) 10 Jurist, 420. 922. 

(/) Duke of Beaufort v. Morris, (fc) Brown v. Cooke, 11 Jurist, 77. 

D 
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It must be observed also^ that by the 24th sect, of the 
6 & 6 Vict. c. 45, no proprietor of copyright in any book 
which shall be first published after the passing of the act 
can proceed at law or in equity in respect of any infringe- 
ment^ without having first made an entry in the book of 
the registrar of the Stationers' Company pursuant to the 
act. (See sections 13 and 19.) So that an injunction bill 
to restrain infringement of copyright under the 5 & 6 Vict. 
c. 45^ should aver that registration has been duly made. 

2. With reference to the jurisdiction exercised in Byron 
y. Johnstone {i)^ to restrain the publication of a work 
in the name of an author, when there is strong ground 
to believe it is not that author's work, it must be ob- 
served, that the principle of that jurisdiction is, that a 
work shall not be ptiblished in the name of a person who 
repudiates it; or, as a more general proposition, that a 
fraudulent use shall not be made of another's name, 
affecting his rights of property ; but, to lay the ground 
for this interposition of equity, it is requisite that the 
plaintiff shall be in the habit of doing the thing that the 
defendant represents him to be doing ; for if he is not, he 
is not damnified in his property. Therefore, where an 
eminent physician, who was not in the habit of making 
medicines for sale, filed his bill for an injunction to restrain 
A. from vending certain pills, which he represented as the 
plaintiffs, so as to hold out that they were compounded 
by and sold on behalf of the plaintiff, the Court refused an 
injunctipn. The Court held that the case was defama- 
tion, if any thing ; that equity could not determine whe- 
ther it was so or not ; and that it could not be considered 
at all made out, that the act of the defendant could be 
any injury to the property of the plaintiff (A). The deci- 
sion is at least singular, and seems founded on an exag- 
gerated idea of the impregnability of a high professional 

(0 2 Mer. 29; and see Treatise, (fc) Clark v. Freeman, 12 Jurist, 

p. 195. 149. 
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reputation. That the act of the defendant amounted to a 
fraudulent use of the plaintifTs name, cannot be doubted. 
Neither can there be much doubt that the plaintiff might 
be injured in reference to property by such fraudulent act, 
since it is tolerably clear, that if the public believed the pills 
were compounded by the plaintiff, they would or might 
be induced to buy the pills instead of consulting himT/^In 
Millington v. Fox (Z), the Court held that there is a title 
in trade marks, independently of fraud ; and if that is so, 
surely there is in every one a title in his name^ indepen- 
dently of fraud. At any rate it is perfectly clear, that a 
fraudulent adoption by one trader of the name, or style, or 
trade mark of another; any fraudulent representation, in 
fact, leading the public to suppose that they are dealing 
with another, will not be permitted, on the ground of its 
being a fraud on the party and the public. And it may 
be thought that there is no distinction as to fraud of that 
double kind, between the fraudulent use of a tradesman's 
name or mark, whereby the public buys from another, in- 
tending to buy from and believing they are buying from 
him ; and the fraudulent use of the name of an eminent 
professional man, whereby the public buys something, be- 
lieving it to be his production, the result of which buying 
and belief may be, as to the individual, either by actual 
loss of business, or by injury to his reputation, to contract 
the professional employment given to him by the public. 
That sncb use of an eminent man's name is a fraud on the 
public, is clear. 

3. (wi) The doctrine that it is value and not quantity of 
matter pirated that influences the Court, was acted upon 
in Bohn v. Bogue (w), although the defendant had taken 
a very small portion of the plaintiff's work ; yet as his own 
statement gathered from his preface was, that what he had 

(i) 3Myl.& Cc 338 ; see Treat. 232. (n) Cited mpra, p. 33. 

(m) 9ee p. 197 «t uq. of the Treat. 

d2 
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rejected was worthless^ so that in effect he had taken the 
very marrow of the plaintiff's work, an injunction was 
granted. So in another case {Campbell v, Scott) (o), 
which was a case of alleged infringement by printing whole 
passages from the plaintifi^s book, the taking of the plain- 
tiff's compositions by the defendant was admitted; the 
defence was, that the matter taken from the plaintiff was 
trivial in quantity, and that it was used by way of illus- 
tration, and could not injure the plaintiff's sale. The 
Court thought it was not used merely by way of illustra- 
tion, but formed part of the substratum of the defendant's 
work; and, as to the question of damnum, it was held 
that where there was clearly injuria, the damnum was 
matter of which the plaintiff was to judge, and an injunc- 
tion was granted. 

When it is said that a bond fide abridgment (p) will not 
be restrained, it must be understood that abridgment is 
not merely eliminating passages from another man's work, 
but that use of it which, in the fair exercise of a mental 
operation, deserves the character of an original work (q). 

In Dickens v. Lee the plaintiff's work was an imagina- 
tive tale; the defendant had taken the fable, the cha- 
racters, the incidents, the names, and even the style of 
language. It is to be gathered from the report, that thus 
using all the plaintiff^s materials, he had told the story in 
a shorter manner, and he relied upon abridgment as his 
defence ; but the Court held that such an abridgment was 
not an exercise of mental labour deserving the character 
of an original work, and maintained an injunction, putting 
the plaintiff to establish his right at law, if the defendant 
desired it. 

4. The decisions on this head (r) proceed more on the 
ground of fraud than of invasion of property ; to this prin- 

(o) 11 Sim. 31. (q) WUkint v. Aitkin, 17 Ves. 422; 

(p) See p. 199 of the Treatise. and Dickens v. Lee, 8 Jurist, 183. 

(r) See p. 203 of the Treatise. 
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ciple may be referred the case of Seeley v. Fisher (5), 
where an injunction was granted to restrain A. from put- 
ting forth his work under advertisements which the Court 
below thought tended to produce the impression, contrary 
to the truth, that it contained matter which was in fact the 
property of B. But if there be no such fraudulent misre- 
presentation, but only statements which, whether true or 
false, tend merely to encourage a belief that the matter 
contained in A.'s work is the truly valuable matter, and 
that contained in B.'s is spurious and of no value, an 
injunction will not be granted to restrain such representa- 
tions ; and, on the ground that such was the true eiFect of 
the advertisements, the Lord Chancellor dissolved the in- 
junction. 

6. To the cases referred to in the Treatise (0 on this 
subject may be added the recent case of Pa/in v. Gather- 
cole (ti). In that case the point decided as to the right of 
the receiver of letters to publish them was this, that he 
will not be permitted to publish them for the purpose of 
representing to the public as true, that which he has, in 
legal proceedings upon that very question, admitted to be 
false. The circumstances of that case were these : — Palin, 
the plaintiff, had written to Gathercole, the defendant, 
who was the editor of a newspaper, certain letters, con- 
taining information respecting one Nokes, and Gather- 
cole, from these letters, drew up an article which he pub- 
lished in his newspaper. Nokes brought an action against 
him for libel, and he compromised the action, paying 
Nokes' costs, and apologizing. Gathercole then claimed 
of Palin half the costs that he, Gathercole, had so incurred, 
and Palin refusing to pay them, Gathercole published in 
his newspaper a statement that the libel upon Nokes was 
communicated to him, Gathercole, by Palin. Palin there- 

0) 11 Sim. 681. (tt) 1 Coll. 665. 

(0 See p. 206 et seq, of Treatise. 
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upon brought an action against Gathercole, and Gathercole 
pleaded that the matter, however libellous as between Nokes 
and Grathercole, was matter of which, as between Palin and 
Grathercole, Palin was the author; but before trial Gather* 
cole submitted to what was in effect a general verdict, esta- 
blishing in substance, as his Honor the V. C. Knight Bruce 
expressed it in his judgment, that the libel published by 
Grathercole of Nokes was not a libel which Palin had 
communicated to Gathercole. Grathercole then proceeded 
to show Palin's letters to third persons, upon which Palin 
filed his bill for an injunction to restrain Gathercole from 
publishing or showing the letters, and obtained an ex 
parte injunction. The use which Gathercole desired to 
make of the letters was, it will be observed, to establish 
the fact that Palin was the author of the libel upon Nokes, 
the very fact which he had, by submitting to the general 
verdict in Palin's action, admitted not to exist. Under 
these circumstances the Court refused to dissolve the in- 
junction, permitting, however, the defendant to exhibit the 
letters to his solicitors and counsel in the cause. 

6. These cases rest upon the principle of property, in 
the sense of one's exclusive right to the use of his own pro- 
duction, in any way except by making it the subject of 
copyright, strictly so called (v). 

The recent case oi Attorney -General v. Strange raised 
this question, whether on the ground of property, apart 
from all question of fraud, a person composing etchings 
can restrain another, who, without his consent, has ob- 
tained copies of such etchings, from publishing a catalogue 
of them ; and it was held by the Vice-Chancellor Knight 
Bruce (w), and afterwards on appeal by the Lord Chan- 
cellor (x), that, he can. 

On this point Lord Cottenham said, ^* it being admitted 

(o) See p. 209 of the Treatise. (x) 13 Jurist, 109, 

(w) 13 Jurist, 45. 
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that the defendant could not publish a copy, that ib, an 
impression of the etching?^ how on principle does the case 
of a catalogue, list, or description, differ ? A copy or im- 
pression of the etchings could only be a means of commu- 
nicating knowledge and information of the original ; and 
does not a list and description do the same ? The means 
are different, but the object and effect are similar. It is 
to make known to the public more or less the unpublished 
works and compositions of the author, which he is entitled 
to keep wholly for his private use and pleasure, and to 
withhold altogether, or so far as he may please, from the 
knowledge of others." 

7. A species of copyright is given in designs for or/ia- 
menting certain manufactures, and for designs having 
reference to some purpose of utility for the shape or con-- 
figuration of manufactures, by the 5 & 6 Vict. 100, and 
6 & 7 Vict. c. 6b. 

The 3rd section of the first statute gives to the pro- 
prietor of any design within the meaning of the act, the 
sole right to apply such design to any article for a limited 
time. The 7th section enacts, that no person shall apply 
any such design, or any fraudulent imitation thereof, for 
the purpose of sale, without the licence in writing of the 
proprietor. It has been determined, that the general lan- 
guage of the entitling section, the 3rd, is not cut down by 
that of the 7th, and that an injunction will be granted to 
restrain a person from applying the plaintiff's design to 
any article during the term of the copyright, though he 
does not sell such article, and does not intend to sell it 
during the term {y). 

8. The point discussed in the Treatise {z) in reference to 
D^Almaine v. Boosey{a) has been conclusively settled 

Cy) M'Creay.Holdswarth, 12Juri8t, (s) P. 216. 

820. (a) I Y. & Col. 288. 
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by a late case (b), in which it was laid down by the whole 
Court of Common Pieas^ that an alien friend^ the author 
of a work^ of which he is also the first publisher in Eng- 
land, and which has not been made publici juris by a 
previous publication elsewhere, has a copyright in that 
work, whether it be composed in this country or not, and 
that such copyright is not defeated by a cotemporaneous 
publication abroad. 

9. Under the 6 & 6 Vict. c. 116, the author of any dra- 
matic piece of music has the sole liberty of representing 
or performing it generally, that is, anywhere, and not as 
in the case of ordinary dramatic works, only at some 
places of dramatic entertainment; and therefore the author 
of a song, and of the music to which it is set, will be pro- 
tected by injunction against its being publicly performed, 
sung or recited generally (c). 

(h) Cocks V. Purday, 12 Jurist, 677. (c) Ruuell v. Smith, 16 Sim. 181. 
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CHAPTER III. 
Injunctions to restrain the Infringement of Patents. 



1. Distinction as to when the Court 
will interfere and when not, 

2. When a Party does not move within 
a reasonable Time of filing the Bill, 

3. Where the Equity appears only by 
the Answer, 



4, What Affidavit requisite to support 
Application, and when Motion is on 
Notice, 

5. Of granting Inspection, 



Although a verdict has been obtained by a patentee^ 
yet if it is subject to a bill of exceptions properly tendered, 
the Court will not in general consider the trial complete, 
and will not grant an injunction till the bill of exceptions 
is disposed of (a). And although a patent may have been 
the subject of several actions, in all of which the novelty 
and utility of the invention have been put in issue, and 
verdicts have been for the patentee, yet if on a bill filed by 
him against another person, the defendant's case is, that 
his alleged infringement is quite different from those which 
were in issue in the actions, an injunction will not be 
granted pending the trial of the right, merely on the 
ground of the plaintiff having succeeded in the actions (i). 



(a) Bridson v. M'Atpiney 8 Beav. 
229. 

(6) Crosskill v. Every, Rolls, Ja> 
nuary 20, 1848, MS. ; and see a re- 
port of this case in 10 Law Times, p. 
459, which somewhat overstates the 
effect of the decision. The writer was 
counsel in the case of Crosskill v. 
Every, and b able to state from per- 
sonal recollection, the point, and the 



only point, which was actually de- 
cided. The defendant's case, in sup- 
port of which he tendered evidence, 
was, that the machine made by him 
differed very much from those made by 
the defendants in the cases in which the 
plaintiff had recovered verdicts at law. 
The question of fact, therefore, between 
him and the plaintiff was quite distinct 
from that in the cases in which ver- 
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In Bridson v. Benecke (c) the Master of the Rolls again 
laid it down that a verdict in an action between A. and B. 
is not conclusive for the purpose of granting an injunction 
pending the trial of the right in a suit for an injunction 
between A. and C. ; but the Court will give great weight 
to it^ especially so far as the points raised between A. and 
C. are the same as those determined between A. and B. 

As to the effect of laches in a plaintiff who has obtained 
an injunction on the terms of speedily trying the right, 
the following case has recently been decided* 

An injunction was granted at the end of Michaelmas 
term, on the terms of the plaintiff bringing his action at 
the sittings after that term, and it was in the paper for 
trial in February, but the plaintiff postponed it on account 
of the absence of his leading counsel, and afterwards again 
postponed it because there was not a sufficient number of 
special jurymen present, so that the action had not been 
tried on the 29th of July. The Court held that the injunc- 
tion was not to be sustained because the plaintiff, for his 
own convenience, had neglected to go to a speedy trial, and 
dissolved it (d). 

It has been stated in the Treatise (e) that it would be 
perceived from the cases there referred to, that wherever 
there is any considerable doubt as to the validity of a 
patent at law, an injunction is either not granted at all, or 
is only granted on terms, in order to prevent irreparable 
damage before the title can be tried at law. 

The application of this principle to each particular case 
will however depend on the circumstances of the case ; 
and in considering whether an injunction will be granted 
or refused in the first instance, pending the determination 
of the legal right, it must be considered whether irre- 
parable or great injury will have been done to the de- 

dicts had been given ; and on this (c) Rolls, February 9, 1849. MS. 

grround it was that the Court intimated (d) Stevens v. Keating, 2 Phill. 

that the verdicts would not entitle the 333. 

plaintiff, as a matter of course, to an {e) Page 223. 

injunction. 
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fendant by the injunction, should the plaintiff's legal right 
fail ; or to the plaintiff by refusing it, should he turn out 
to have a legal right. Generally it may be said, that 
unless the plaintiff's legal right is clear, the Court will not 
at this day grant an injunction while the legal right is in 
course of trial (/). 

It has been also stated in the Treatise (^), that in the case 
of Bacon v. Jones, Lord Cottenham had observed that he 
never had granted, and probably never would grant, an 
injunction to restrain infringement of a patent without 
putting the plaintiff to try the right at law, if the defend- 
ant desired it This point has been since much discussed. 
In a case of Wilson v. Tindal(h), Lord Langdale, M. R., 
said, arguendo, he had no doubt of the competency of the 
Court to grant an injunction simpliciter ; that it was not 
the right of parties in every case to have an action tried 
in a court of law ; that it is a question of convenience, 
and that the Court is to exercise a fair discretion. How- 
ever, in Harman v. Jones (i), Lord Cottenham held that 
where the legal right is in contest, it is the duty of the 
Court, in granting an injunction, to put the legal question 
in a course of immediate investigation, whether that be 
asked for or not; and an injunction simply, without a 
direction to the plaintiff to bring an action, or without 
some direction for the trial of the legal right, will, on the 
ground of that omission only, be varied. So if an injunc- 
tion is refused, the order is not correct if it does not con- 
tain some direction enabling the parties to proceed at 
law (A). And where the injunction is to restrain a party 
from enforcing a legal right, the Court ought not to grant 
it without securing to itself the means of putting him in 
the same position, in the event of his turning out to be 
right, as if the Court had not interfered (/). 

(/) i^NtfttfuroMfeT. C(ar^»2Phil. (k) Sufallow v. WaUingford, 12 

]54. Jurist, 403. 

(g) Page 224. (/ ) Sanater v. FnUr, 1 Cr. Sn Phil, 

(fc) Webs. Pat. Gas. 730. 302. 
(») 1 Cr. U Pha. 299. 
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From these cases^ and from the doctrine so frequently 
laid down by Lord Cottenhaniy that the Court is not in 
matters of injunction to try a legal right, it seems to 
follow, that the dictum in Wilson v. Tindal cannot be sup- 
ported, and that it is of right in the parties to have a trial 
at law of some kind of the legal right. 

2. On the question, what the Court will do at the hear- 
ing, where a party files a bill praying an injunction, and 
does not move within a reasonable time after filing the 
bill for an interlocutory injunction (rn\ some important 
distinctions have been taken in recent cases. Where in a 
case upon the right to a trade mark, these circumstances 
existed, but at the hearing, though the plaintiff did not 
estabhsh by the evidence his right to the injunction, the 
evidence showed that the defendants had at least acted so 
that the public might think they were buying the plaintiff's 
goods, the Court offered to the plaintiffs to retain the 
bill, if they would waive all account and pay the costs of 
the evidence ; and if they refused that, then it offered to 
the defendants to dismiss the bill without costs, or to retain 
the bill with liberty to bring an action (w). But if a plain- 
tiff has obtained an injunction on filing, or within a rea- 
sonable time of filing the bill, without being put to establish 
his right at law, and the cause goes on to a hearing, and 
at the hearing the defendants still contend that they have 
a right to do the acts complained of, the Court will not 
dismiss the bill, but will retain it for a time, with liberty 
for the plaintiff to bring an action (o). And here it may 
be observed, that a plaintiff whose right to equitable as- 
sistance depends on the legal right, may move at once for 
leave to try the legal right, without asking for an inj unc- 
tion, if the answer denies the legal right (/?). 

(m) See p. 224 of the Treatise. Hare, 340; and Ward v. Key» 10 

(n) Rodgersy.NowiU,6UtLTe,Z25. Jurist, 792. 

(o) Duks of Beaufort v. Morris, 6 (p) Rodgers v. Powell, 6 Hare, 332. 
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3. A point similar to that raised in Curtis v. Cults {q) 
was decided in a very recent case (r), where the Vice-Chan- 
cellor of England held that a common injunction could 
not be maintained where the answer denied all the plain- 
tiiF's case^ but made by other allegations a case, on which^ 
if the plaintiff had made them^ he would have had an equity 
for an injunction. Curtis v. Cutis was not cited in this 
case («)• 

4. (0 Whether, to support an application for an injunc- 
tion made upon notice, an affidavit is necessary that the 
plaintiff believes himself the true inventor at the time of 
making the application, cannot be considered as settled 
by decision, and may be doubted. In Hill v. Thomp- 
son (u) Lord Eldon was not only dealing with an ex parte 
application, but expressly confined his remarks to such an 
application. In Sturz v. De la Rue (u) Lord Lyndhurst's 
expression is general (w) ; but he was dealing with an ex 
parte application, and it is submitted that his decision 
must be construed with reference to the subject-matter of 
it. In a case of Neilson v. Thompson {x) the very point 
occurred, and was raised in argument ; and although the 
affidavit did not go to the belief of the patentee at the 
time of making the application, the injunction was granted. 
Great weight cannot, however, be attributed to this deci- 
sion, because it does not appear that the attention of the 
Court was expressly directed to the point at the time of 
giving judgment. 

It is submitted that the reasons for such an affidavit in 
support of a motion ex parte, fail altogether on a motion 

(q ) See the Treatise, p. 224 -, 8 were not satisfied that Lord Cotten- 

Law Joum. 184. ham expressed himself to the eflfect 

(r) Creasy v. Beavan, 14 Sim. 99. attributed to him in the report in the 

(<) I think it right to apprise the Law Journal, 

learned reader that I have been in- (t) See p. 226 of the Treatise. 

formed by one of the learned reporters (u) 3 Mer. 622. 

who conducted the authorized reports (v) 5 Rus». 322. 

in Lord Cottenham's Court when (x) 1 Web, Pat. Cas. 276, n. (a). 
CwtU V. Curtis was decided, that they 
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made upon notice. On an ear parte motion the Court has 
before it only the applicant^ and granting, if at all, only 
on the ground of pressing danger, an order, which may be 
highly prejudicial to the defendant, requires all the evidence 
that can be prima facie obtained in support of the justice 
of the claim. It would be, indeed, a strong thing to give 
to one party an injunction against another behind his 
back, without putting the applicant to pledge his own be- 
lief to the truth of those facts which support his title; 
for the Court has on such an occasion no means of know- 
ing whether there is not to the plaintiff's title, the ob- 
jection of want of novelty, except by the plaintiff's own 
statement. But when the motion is made on notice, the 
plaintiff and defendant are at arms-length. The plaintiff 
produces the patent, which shows prima facie his legal 
title. That legal title may be invalidated by some matter 
of fact; but if it is, is it not for the defendant to show that 
there is such a defect ? The plaintiff's belief of the novelty 
of the invention is merely evidence, and may be well or ill 
founded ; and the validity of his title is only so far affected 
by it as it is evidence. Suppose, for instance, that a pa- 
tentee plaintiff swore that he believed the invention not to 
be new, stating as the ground of his belief that A. had 
invented the same thing before the date of the patent ; and 
suppose that before the motion comes on, he discovers 
from A., and A. files an affidavit to prove the fact that the 
plaintiff was mistaken in the date of A.'s invention, and 
that A. had not made it till after the grant of the patent. 
Can there be any doubt that if the Court believed A., the 
plaintiff's unfounded belief would be no evidence against 
the validity of his title ? No doubt if a plaintiff alleged on 
his bill that he believed the invention not to be new, he 
would state himself out of Court, not because his so be- 
lieving, of itself invalidates the patent, but because the 
Court would believe against the party, as matter of evi- 
dence, what he himself believed. But to require a plaintiff, 
on an application for an injunction, which admits evidence 
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on the part of the defendant^ to swear that he believes the 
invention new, or in default to refuse an injunction, ap- 
pears to the writer to be presuming the invalidity of a primd 
facie legal title; and in effect requiring proof of a negative, 
by calling upon the party showing such legal title, to prove 
that it is not bad, instead of throwing on the party con- 
testing its validity, the onus of proof that it is bad. 

5. Before concluding this subject, it will be proper to 
refer to the practice of ordering inspection in aid of a trial 
of the legal right. Where a court of equity, on a motion 
for or to dissolve an injunction, has thought it necessary to 
send the case to be tried at law, it has sometimes, under 
circumstances, put one and sometimes each of the parties 
upon terms to show his premises and machinery to the 
other party or his agents. This was done in the cases of 
Russell V. Cowley (y) and Morgan v. Seaward (z). In 
Russell V. Cowley the order made upon the motion of the 
plaintiff for an injunction, and affidavits read on both sides, 
was, that the plaintiff should be at liberty to bring such 
action as he should be advised, and an account to be kept ; 
and that the defendant should permit and suffer the plain- 
tiff's solicitor, and certain witnesses named in the order, to 
inspect the premises and machinery of the defendant ; and 
the defendant was to set his machinery to work in pre- 
sence of such persons, and the defendant was to have a like 
liberty; the object of the Court, expressed in the order, 
being to afford the plaintiff and defendant respectively the 
means of giving such evidence to the Court and jury on 
the trial at law as should show the fact of infringement or 
no infringement (a). It appears by Mr. Webster's report 
that the order was by consent; that, however, does not 
appear upon the order itself. 

In Morgan v. Seaward ^ which was heard on motion to 
dissolve an injunction obtained by the plaintiff, the evi- 

(y) Webs. PaU Gas. 467. (o) Reg. Lib. 1832, fol. 2260. 

(«) Ibid, 167. 
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dence was very voluminous and conflicting; but the principal 
point to be determined was, whether the machinery used 
by defendants to give a particular movement to a paddle- 
wheel, was substantially the same combination as the ma- 
chinery used by plaintifl^. The Court being unable, from 
the evidence before it, to determine the point, dissolved 
the injunction, directing that plaintiffs should be at liberty 
to bring such action as they might be advised, and in the 
meantime an account to be kept ; and the plaintiffs were to 
have liberty, at reasonable times, for themselves and their 
scientific witnesses to inspect the paddle-wheels made by the 
defendant (6). The order in this case was not by arrange- 
ment. Whether any opposition was made to the inspec- 
tion does not appear by the report. It is to be presumed 
that none was offered. 

The case cited usually as an authority for this practice 
is Brown v. Moore , a note of which is to be found in 3 
Bligh's Appeal Cases, 178; but it is not clear that any 
such order was made in that case. 

In 3 Swanston, p. 264, n. (a). Brown v. Moore is men- 
tioned with a note, that " no entry of it occurs in the 
registrar's book.** 

All, in fact, that can safely be collected from the case 
of Brown v. Moore is, that an inspection had taken place ; 
but it does not appear clear whether that inspection was 
or was not under an order of the Court, and if it was, 
what were the circumstances under which the order was 
made. 

The question, how far the Court will go in compelling a 
party to submit to inspection of his premises, and on what 
its authority to do so is grounded, was much discussed in 
Kynaston v. The East India Company (c), and Ea^t India 
Company v. Kynaston {d). In that case the plaintiff 
claimed tithe of certain houses, warehouses, and wharfs, 

(5) Reg. Lib. 1834, fol. 1095. {d) 3 Bligh's Appeal Cases, 153. 

(e) 3 Swanst 248. 
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in the occupation of the defendants^ in the city of London. 
The cause was heard at the Rolls in March, 1818, when 
his Honor the Master of the Rolls declared that the 
plaintiff was entitled to tithes after the rate of 2s. 9d. in 
the pound upon the annual value of certain of the pre- 
mises, and ordered a reference to the Master to ascertain 
the value of such premises. Afterwards the plaintiff 
moved before the Vice-Chancellor, that certain persons, 
named Joseph Sill and Robert Smith, might be at liberty 
to inspect the defendants' premises preparatory to their 
being examined as witnesses upon interrogatories for 
proving their value, whereupon his Honor made an order, 
referring it to the Master to inquire whether such inspec- 
tion was necessary, and the Master reported that such in- 
spection was necessary. From this order the defendants 
appealed to the Lord Chancellor, who, after hearing the 
arguments, said, " The question is, whether the Vice- 
Chancellor was right in taking a step which leads to giving 
liberty, if the Master should think it necessary, to the 
plaintiff to appoint persons to examine the warehouses. 
On the Master's report, the propriety of the order cannot 
be questioned. It may be right that the terms of the 
order should be altered, directing, not that witnesses shall 
be at liberty, but that the East India Company shall 
give them liberty to inspect ; and then comes the question, 
whether this Court has authority to make an order on the 
defendants to give such liberty. I have found no case in 
point; but, on principle, I think that the Court has au- 
thority. It has been admitted on all sides, that where 
houses and warehouses in London have never been let, 
tithes are to be paid according to the rent which they are 
worth to be let at. Some of the old cases say that there 
is no authority in the statute for charging those houses at 
all, but it was admitted at the bar that the point is now 
decided ; and I must take it, that if a person has property 
of the various descriptions enumerated not let, the tithe- 
owner, whether lay or ecclesiastical, is entitled to 2s. 9d. 

£ 
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in the pound, not on the rent, for there is none, but on the 
value, that is, the value at which it might be let. Under 
that act this Court has undoubted jurisdiction to entertain 
the suit ; that point, though formerly questioned, is now 
settled by many decisions. Having jurisdiction, the Court 
must in course direct an account of tithes, by directing an 
account of what is the value of the premises to be let ; and 
the question is^ whether^ in such a case, the Court must 
not have the means of ascertaining by the inspection of wit- 
nesses the nature of the premises, in order to ascertain their 
value ; and whether the law meant to leave it thus, that the 
defendants were to state in their answer their opinion, and 
to send their own surveyor to give his opinion of the value; 
but, on the other hand, the plaintiff was to be in such cir- 
cumstances, that he could examine no witnesses who knew 
with precision the value of the premises. It is obvious 
that the capacity of warehouses, of equal external dimen- 
sions, for holding goods, might be greater or less, and that 
the rent would be higher or lower, according to the capa- 
city and accommodation of a warehouse. It is admitted, 
that where a man has a right to receive a certain sum in 
the pound on the value of trees, the Court has ordered 
inspection of the trees; so in the case of a commission on 
diamonds, inspection would be ordered of the diamonds. 
I remember a case where, on a suggestion that a machine 
used by the defendant was an infringement of a patent, the 
Court ordered the defendant to allow an entry into his 
premises for the purpose of ascertaining, by inspection, 
whether the machine was an infringement (6). So, in the 
instance of partition of a house, the tenant having a right 
to the exclusive possession of it during a term, on a bill for 
partition, the Court would order an entry for the purpose 
of determining in what manner the house could be divided, 
or what must be paid for owelty of partition. 

'^ But it is said that in these cases the parties had an 
interest in the property, or an interest under a contract. I 

(b) The ease aUudedto by the Lord Chancellor k suppoeed tolie Jfwnv. 

Moore, 
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say that this parliamentary contract is on the same ground, 
because every person claiming under it has an interest in 
the premises ; and if, without this proceeding, the Court 
must miscarry, and cannot attain the justice of the case 
without inspection, my opinion is, that on principle it has 
authority to order inspection, taking care to impose as 
little inconvenience as possible on those on whom the order 
is made. 

** Cases relative to the production of deeds and papers 
are not applicable, becalise there is a particular right to 
call for the production of those deeds ; but on these general 
principles the Court must make the order." 

Afterwards the Vice-Chancellor confirmed the Master's 
report, and ordered that the defendants should permit 
Joseph Sills and Robert Smith to inspect the several ware- 
houses, &c., preparatory to their being examined as wit- 
nesses upon interrogatories. From this order also the de- 
fendants appealed to the Lord Chancellor, who, on the 4th 
May following, ordered that both the orders made by the 
Vice-Chancellor should be affirmed. 

On appeal to the House of Lords the three orders were 
confirmed. Lord Redesdale, in delivering his opinion, 
made a distinction between an order directing a forcible 
entry to inspect, and an order on the defendant directing 
him to permit inspection, and seemed to doubt whether the 
Court would make an order for forcible entry. He said, 
" Courts of equity proceed always indirectly, by process 
of contempt, in all cases except where the decision is upon 
a title to land, in which excepted case they decree posses- 
sion, and direct the sheriff to execute the decree." And 
further, " in case of chattels, they frequently order spe- 
cific delivery of the article demanded, but enforce their 
decrees and orders only by process of contempt In such 
cases courts of equity enforce obedience by process of con- 
tempt, and never, but in the excepted case of a decree for 
land in a judgment upon title, direct the sheriff to take and 
give possession by force." 

e2 



62 



INJUNCTIONS TO STAY WRONGFUL ACTS [PART II 



The Lord Chancellor, however, intimated, that the Court 
might not be bound within those limits. He said, " If the 
defendants refuse to permit inspection, the Court will then 
have to consider what ought to be done, whether they 
will compel the inspection, and how. No such order has 
yet been made, but the Court can find the way to do 
complete justice.** 

In cases of injunctions to restrain the working of mines, 
the practice of the Courts of Equity of ordering inspection 
is well settled (c). 

The cases seem, on the whole, to justify the following 
conclusion: that in questions as to the infringement of 
patents, a Court of Equity will make an order in sub- 
stance compelling the defendant to submit to inspection 
of his premises and machinery, where the evidence before 
the Court is sufficient to raise a strong presumption of the 
fact of infringement, and where it appears to the Court 
that without such inspection satisfactory evidence cannot 
be obtained ; provided, in the words of Lord Eldon, the 
Court must miscarry, and the justice of the case cannot be 
obtained without it. And therefore, if a case were to arise, 
in which the preponderance of evidence in favor of the 
presumption of infringement were to be slight, and it could 
be shown that irreparable or great injury might be done 
to the defendant by the inspection, if the fact should turn 
out that there was no infringement, it may be well doubted, 
upon the authority of the cases cited, whether the Court 
would made the order (d). 



(c) Lord Lonsdale v. Curwen, and 
Walker v. Fletcher, 3 Bligh's App. 
Gas. note, 168 to 178. In the former 
of these cases the order was, that the 
plaintiff should be at liberty to inspect 
defendant's workings, and not merely 
that the defendant should permit in- 
spection; and in Walker v. Fletcher 
tiie terms of the order were similar, 



but in that case the liberty to inspect 
was reciprocal. 

(d) It is perfectly obvious, that if 
the defendant's case were that be was 
using an invention of bis own, irre- 
parable injury to him might be caused 
by an inspection, if it should turn out 
that there was no infringement. 
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CHAPTER IV. 

Injunctions to restrain the Use of another's Name or 
Designation, and the Imitation of Trade Marks. 



1 HE principle upon which injunctions are granted to 
restrain the imitation of trade marks (a), long exclusively 
used by a particular trader, so as to connect his name or 
trading concern with the reputation acquired in the market 
by the goods bearing the particular mark, is thus expressed 
by Lord Langdale in Perry v. Truefitt {b), " I think that 
the principle on which both the courts of law and equity 
proceed in granting relief and protection in cases of this 
sort is very well understood. A man is not to sell his 
own goods under the pretence that they are the goods of 
another man ; he cannot be permitted to practise such a 
deception, nor to use the means which contribute to that 
end. He cannot, therefore, be allowed to use names, 
marks, letters, or other indicia by which he may induce 
purchasers to believe that the goods which be is selling 
are the manufacture of another person. I own it does not 
seem to me that a man can acquire a property merely in a 
name or mark ; but, whether he has or not a property in 
the name or the mark, I have no doubt that another has 
not a right to use that name or mark for the purpose of 
deception, and in order to attract to himself that course 
of trade or that custom which, without that improper act, 
would have flowed to the person who first used, or was 
alone in the habit of using, the particular name or mark." 
And in a subsequent case(c) the same learned judge again 
expressed himself to the same effect : " No man has a 
right," said his Lordship, " to sell his own goods as the 

(a) See Treatise, p. 230. (c) Croft v. Day, 7 Beav. 84; see 

(6) 6 Beav. 66. also Gout v. Aleploglu, 6 Beav. 69, n. 
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goods of another. You may express the same principle 
in a different form, and say^ that no man has a right to 
dress himself in colours, or adopt and bear symbols to 
which he has no peculiar or exclusive right, and thereby 
personate another person, for the purpose of inducing the 
public to suppose either that he is that other person, or 
that he is connected with and selling the manufacture of 
such other person, while he is really selling his own. It 
is perfectly manifest that to do these things is to commit 
a fraud, and a very gross fraud. I stated, upon a former 
occasion, that, in my opinion, the right which any person 
may have to the protection of this Court does not depend 
upon any exclusive right which he may be supposed to 
have to a particular name or to a particular form of words. 
His right is to be protected against fraud, and fraud may 
be practised against him by means of a name, though the 
person practising it may have a perfect right to use that 
name, provided he does not accompany the use of it with 
such other circumstances as to effect a fraud upon others." 
Accordingly, in Croft Y.Day, his Lordship being of opinion 
that, although the labels used by the defendant upon the 
bottles of blacking sold by him, were in many points dif- 
rerent from the plaintiff's labels, yet there was sufficient 
to mislead the ordinary run of persons, and that the object 
of the defendant was to persuade the public that his esta- 
blishment was in some way or other connected with the 
plaintiff's, granted an injunction restraining the defendant 
from imitating the plaintiff's labels. The order made was 
very specially worded, with a view to prevent the defendant 
from eluding the jurisdiction by colourable alteration. 

In Perry v. Truefitt (d), the point on which the case 
was principally argued was, whether a certain unguent 
sold by the plaintiff having acquired a reputation under 
the name of " Perry's Medicated Mexican Balm," the 
defendant was at liberty to sell an unguent for the same 
purpose under the designation of " Truefitt's Medicated 

{d) 6 Beav. Q6, 
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Mexican Balm.'* The evidence showed that Truefitt (the 
defendant) did not attempt to induce the belief that what 
he was selling was the plaintiff's unguent, but he simply 
took the sort of fancy designation adopted by the plaintiff, 
of Medicated Mexican Balm, And the question was, 
whether, in the absence of fraud, the plaintiff had such a 
right in that designation as to prevent the defendant's use 
of it. This the Court held to be a legal question ; and if 
that had been the only point, the Court would, it seems, 
have put the matter in a course for trial of the legal right. 
But the plaintiff had also, in advertisements respecting 
his medicated Mexican balm, put forth false representations 
to the public, and thereby precluded himself (e) from ob- 
taining relief in equity in the first instance. The motion 
was ordered to stand over, with liberty to the plaintiff to 
bring an action ; and some months afterwards the bill was 
dismissed with the consent of the plaintiff. 

It will be observed, that both in Perry v. Truefitt and 
Croft v. Day, Lord Langdale took occasion pointedly to 
advert to the doctrine of Millington v. Fox (/), and to ex- 
press his opinion, that an exclusive right of property 
cannot be acquired in a name or mark. " The case of 
Millington v. FoXy*' said his Lordship, in Truefitt v. 
Perry (g), " seems to have gone this length, that the de- 
ception need not be intentional ; and that a man, though 
not intending any injury to another, shall not be allowed 
to adopt the mark by which the goods of another are 
designated, if the effect of adopting them would be to 
prejudice the trade of such other person. I am not aware 
that any previous case carried the principle to that extent,^' 
The writer believes that there is not any case since Perry 
V. Truefitt and Day v. Croft carrying the principle so far 
as it was carried in Millington v. Fox. It will not, how- 
ever, be forgotten, that that case was most fully argued, 
and that the judgment is one of the most careful of the 

(«) Bidding V. Hmoe, 8 Sim. 477. (g) 7 Beav. 73. 

(/) 3My. &C. 338. 
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many elaborate judgments delivered by the eminently cau- 
tious judge who pronounced it. 

Cases of this sort will necessarily depend very much upon 
tbe particular circumstances. The principle on which they 
proceed, subject always to the doctrine of Millington v. 
FoXf is fraud ; and, as observed by the Master of the Rolls 
in Franks v. Weaver (A), " nobody has been able to define 
what fraud is, it is so multiform.*' It must not be con- 
cluded, however, that in case of trade marks or designa- 
tions a specific use of the plaintiff's name or mark modo 
et formd is requisite to entitle him to an injunction. The 
Court in these cases looks not to the letter but to the 
substance, and if upon the evidence it can come judicially 
to the conclusion that the defendant has contrived to make 
it appear to the public that the thing sold by him is pre- 
pared by the plaintiff, he will be restrained. Thus in 
Franks v. Weaver^ where the plaintiff was the proprietor 
of a medicine sold in wrappers, headed " Franks' Solution 
of Copaiba," and such wrappers contained testimonials, 
the defendant was restrained from selling a medicine in 
wrappers headed " Chemical Solution of Copaiba," setting 
forth the excellent properties of Franks' solution, and the 
testimonials to the merits of Franks' solution. The Court 
came to the conclusion, that though the defendant did not 
adopt the name of Franks, yet he craftily surrounded the 
title given to his own solution by such indicia as would 
lead the public to suppose he was in truth selling Franks' 
solution, and therefore an injunction was granted. 

In a case of Hine v. Lart (i)» the plaintiff sought to 
bring himself within Millington v. Fox by an allegation 
supported by some evidence of long exclusive user of a trade 
mark. The defendants denied the plaintiff's right, but 
admitted they had closely copied his marks. The evidence 
was conflicting as to the right. The Vice-Chancellor of 
England held that the defendants, by imitating the plain- 

(h) 10 Beav. 297. {%) 10 Jurist, 106. 
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tiff's marks as they had done^ must have known they 
might gain an advantage to which they were not entitled, 
and supported an injunction. The case seems open to con- 
siderable doubt. If it be considered as a case of property, 
within the doctrine of Millington v. Fox, it seems incon- 
sistent with the well settled doctrine^ that an injunction 
will not be granted on a doubtful legal right; and as a 
case of fraudulent imitation^ it seems to fail in that which 
is the essence of such cases, evidence that the defendant 
held his goods out so that the public bought them as 
the goods of the plaintiff. Nothing of the kind appears, 
according to the report, either on the bill or in the evidence. 
It must be observed, also, on this doctrine of protecting 
trade marks, that if the differences between the designa- 
tion adopted by the plaintiff and that resorted to by the 
defendant, are sufficient to rebut the presumption of decep- 
tion, an injunction will not be granted (A). 

(k) London and Provincial Law vincial Joint Stock Life Assurance 
Asturance Society v. London and Pro- Society, 1 1 Jurist, 938. 
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CHAPTER V. 

Injunctions to restrain Nuisance* 



1. Nuisances generally, \ 2. Contingent Nuisance. 

1. In Hilton V. Lord Granville (a) the Court expressed 
itself thus : " The rights asserted on the part of the 
plaintiff and of the defendant are legal rights ; and the 
plaintiff asking for the assistance of a Court of Equity to 
protect him from a violation of his alleged legal right, 
ought to show that the right has been established, or that, 
having had no means of establishing it, but the right being 
primd facie well founded, the interference of this Court is 
necessary to prevent that species and extent of mischief 
which this Court calls irremediable, before the right can 
be established by legal proceedings." 

In this case the plaintiff was a copyholder of the manor 
of Newcastle-under-Lyne, holding as such some copyhold 
houses. The defendant was the lessee of the crown of 
mines of coal and ironstone in the manor ; and as such 
had worked for a long time and was working the mines, so 
as to have produced actual damage to many other houses 
similarly situated with the plaintiff's, and so as to produce 
extreme probability of damage to the plaintiff; but there 
was no proof that destruction or irremediable damage was 
likely to be produced. The defendant's legal right to 
work was clear, subject to the plaintiff's legal right to be 
compensated for damage done, if be had such right. The 
plaintiff had such primd facie right, but it had not been 
established at law. In this state of things the Master of 

(a) 4 Beav. 130. 



CHAP, y.] OF A SPECIAL NATURE. 59 

the Rolls refused to interfere^ upon the principles above 
stated. 

On appeal^ the Lord Chancellor agreed that an injunc- 
tion could not be granted, but varied the order by directing 
the motion to stand over, and giving liberty to the plaintiff 
to bring an action, putting the defendant to make cer- 
tain admissions necessary for the proper trial of the legal 
right (6). 

2(c). In Haines v. Taylor (d), where the defendant was 
proceeding to erect gas works on a piece of ground within 
88 yards of the plaintiff's house, and, in addition to the 
circumstance, that as no gas was yet being made, the in- 
jury was prospective and contingent, the evidence was 
conflicting whether, by the result of scientific improve- 
ments proceeding in the manufacture of gas, all offensive 
effect of the manufacture, when actually commenced, 
would not be removed, the Court refused a motion to 
restrain the defendants from proceeding with their build- 
ing, and from making gas. 

(b) 1 Cr. & Phil. 283. (d) 10 Beav. 75 ; and on appeal, 

(c) See Treatise, p. 248.. 2 Phil. 209, and 11 Jurist, 73. 
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CHAPTER VI. 

Injunctions in Aid of specific Performance, and to restrain 

Breach of Trust or Confidence. 



1. Injunctions in Aid of Specific Per- 

formance of Agreement to pur- 
cluue Land, 

2. Injunction to restrain Breach of 

Covenants on Leases, 

3. Of the Jurisdiction to interfere hy 



Injunction when the Agreement 
cannot he performed as a Whole, 

4. Of Mandatory Injunction, 

5. Ir^unctions to restrain Breach of 

Trust, 

6. Injunctions to restrain presenting 

to a Benefice. 



1. In a case of Turner v. Wright (a), where the bill was 
filed by a purchaser against a vendor for specific per- 
formance^ the doctrine of Spiller v. SpiUer(b) was acted 
upon^ although that case was not cited. The validity of 
the contract being questioned, the Master of the Rolls 
said he would not then decide on its validity ; and as to 
the injunction to restrain the defendant from selling or 
letting, a purchaser pendente lite would take subject to 
the rights of the plaintiff. 

2(c), Although a covenant may not be held to run with 
the land, so that the assignee of the covenant would not 
at law be affected, yet if he had at the time of his pur- 
chase notice of the covenant, he would be in equity affected 
so as to be restrainable from committing a breach of it. 
This was decided in Mann v. Stephens (d), where A. being 

(a) 4 Beav. 40. {d) 15 Sim. 377 ; affirmed by the 

(5) 3 Swan. 556; see Treatise, Lord Chancellor, 13th Nov. 1847, 

252. ibid, ; and see 13 Jurist, 89, note *. 

(c) See Treatise, p. 255. See alsoTuJ^ v. Moxhay, 13 Jurist, 89. 
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seised of a house and land^ sold the house to B., with a 
covenant that no building should be erected on the land ; 
afterwards he sold the land to C, and took a counter 
covenant from him. After mesne conveyances the house 
became vested in D. and the land in E.^ but E. had notice 
of both covenants ; it was held that, on that ground, E. 
was properly restrained from building in breach of the 
original contract. 

In cases of excessively oppressive covenants equity will 
not interfere, but will leave the covenantee to his remedy 
at law. Thus where, in a lease of mines, a covenant was 
introduced, that if the lessor should at any time before the 
expiration or sooner determination of the lease give to the 
lessee notice of his desire to take all or any part of the 
machinery, stock in trade, implements, &c. in or about 
the mines, the lessee should deliver them up, the lessor 
paying the value of them, to be settled by arbitration : the 
Court said this was a covenant consistently with which it 
did not see how the lessee could work the mines to advan- 
tage, and so injurious and oppressive to the lessee, that on 
a bill for specific performance by the lessor, praying an 
injunction to restrain the lessee from selling or removing 
the articles mentioned in the notice that the lessor had 
given, pursuant to the covenant, the Court refused the 
injunction (e). 

3. It is to be observed on the cases of Kimberley v. Jen- 
ningsy Kemble v. Kean, and Baldwin v. The Society for 
the Diffusion of Useful Knowledye(f), that in those cases 
the bill was for specific performance as well as for an 
injunction; and in a later case (Rolfe v. Rolfe(y)), the 
Court took that distinction, and held that where there is 
a positive agreement incapable of being specifically per- 
formed, and a negative agreement, the bill praying only 
an injunction, the Court will grant it. 

(0 Talbot V. Ford, 13 Sim. 173. {g) 15 Sim. 88. 

(/) See Treatise, p. 256 et 9eq, 
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Two other cases remain to be noticed on this subject. 
Hills Y. Croll{h), before Lord Lyndhurst, C, and Dietri" 
chsen V. Cabburn (i), before Lord Cottenham, C. In Hilh 
V. Croll the plaintiff agreed to supply the defendant with 
certain acids, and the defendant agreed to purchase the 
acids from the plaintiff, and from no one else. After this 
agreement had been acted upon for some time, the defend- 
ant departed from it, and purchased acids from other persons 
than the plaintiff. The plaintiff then filed a bill praying a 
specific performance of the agreement, and an injunction to 
restrain the defendant from purchasing acids otherwise than 
from the plaintiff. On a motion for an injunction, which 
was refused, the Lord Chancellor expressed himself thus : — 
^* There is a stipulation on the part of Hills that he will 
supply the acids, and there is a stipulation on the part of 
Croll that he will purchase acids from Hills, and from no 
other person. Has the Court any power to compel Hills 
to fulfil his part of the agreement ? Can the Court order 
him to continue the manufacture of acids, or to purchase 
them elsewhere, for the purpose of supplying the defend- 
ant ? It is clear, I apprehend, that the Court has no such 
power. In the case of Colman v. Morris (A), Mr. Colman 
was restrained from writing for any other theatre, the Court 
inferring that that would compel him, or have a tendency 
to compel him, to write for the Haymarket theatre; but in 
this case the Court has no power to compel the plaintiff to 
supply the defendant with acids, by ordering him not to 
supply any other person : that is not the agreement, nor 
was it ever intended that it should be the agreement; 
therefore it is clear that the Court cannot, either directly 
or indirectly, compel him to perform his part of the agree- 
ment. And it has been laid down again and again, and 
very recently in a case before Sir Edward Sugden in Ire- 
land (Z), that unless the Court can decree specific perform- 
ance of the whole of a contract, it will not interfere to 

(h) 2 Phil. 60 ; 9 Jurist, 645. (Jc) 18 Ves. 437. 

(i) 2 PhU. 52; 10 Jurist, 601. Q) GervaU t. Edwards,2l>m, & War.80. 
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enforce any part of it. When, therefore, this cause conies 
to a hearing, the Court will not have jurisdiction to restrain 
the defendant from purchasing acids elsewhere, because it 
will not be able to compel the plaintiff to furnish all the 
acids that may be necessary for the manufacture carried 
on by the defendant. If it cannot do this at the hearing, 
it follows of course that it will not do it in the meantime 
upon an interlocutory application. The decision of the 
Vice-Chancellor must therefore be affirmed." 

In Dietrichsen v. Cabburn the defendant agreed to 
employ the plaintiff as his wholesale agent for the sale of 
certain oils, and to supply him for that purpose with oil at 
a discount of 40 per cent, on the current retail prices, and 
not to sell the oil to any other person for resale at a higher 
rate of discount than 25 per cent. And the plaintiff agreed 
to act as the wholesale agent of the defendant, and to pay 
him for the oils. The plaintiff performed his part of the 
agreement; but the defendant did not perform his part, 
supplying other persons than the plaintiff with oils at a 
higher rate of discount than 25 per cent. A bill was filed 
not praying in terms specific performance, but praying that 
which was equivalent, an account and payment of the pro- 
fits made by the defendant by sales made in violation of the 
contract, and an injunction. To this bill a demurrer was 
•put in and over-ruled. Lord Cottenham, in dealing with 
this case, did not at all repudiate the doctrine, that if an 
agreement cannot be performed in the whole, it will not be 
performed in part. But his Lordship put the case upon 
quite another ground, viz. that the jurisdiction of the Court 
to restrain by injunction an act which a defendant is by 
contract in duty bound to abstain from, is not confined to 
cases where the Court has jurisdiction over the acts of the 
plaintiff. " If," said his Lordship, " the bill states a right 
and title in the plaintiff to the benefit of the negative 
agreement of the defendant, or of his abstaining from the 
contemplated act, it is not, as I conceive, material whe- 
ther the right be at law or under an agreement which 
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cannot be otherwise brought under the jurisdiction of a 
Court of Equity." 

Such is the state of the authorities on this question, and 
the learned reader will of course draw from them his own 
conclusions. I submit, however, that the balance of au- 
thority and the weight of reasoning on principle, are in 
favor of the doctrine, that where there is the sort of 
double agreement that is found in the cases cited, what 
equity will look at is, whether the negative agreement is 
binding upon the defendant. If it is, the claim of the 
plaintiff to be protected against the breach of it will be 
enforced by injunction ; and that, whether the bill is or is 
not as well for specific performance of the positive agree- 
ment, as for an injunction to restrain the breach of the 
negative agreement. 

4. On the doctrine of mandatory injunctions (Jk) several 
cases have lately been decided. 

In The Great North of England^ Clarence^ and Hartle^ 
pool Junction Railway Company v. The Clarence Railway 
Company, (J) the principal question between the parties 
was upon the construction of the act of parliament under 
which the plaintiflFs claimed to act, — whether, assuming 
that the plaintiffs had a right to make a bridge, pursuant 
to a certain plan, over the defendants' railway, no part of* 
the permanent supports of such bridge being intended to 
rest upon the defendants' land, the plaintiffs had a right, 
by way of temporary easement, to erect poles and other 
temporary constructions upon land adjacent to the defend- 
ants' railway, and to pass and repass across such railway, 
doing no vexatious acts, compensating for all damage, and 
not interfering with the regular traffic of the defendants' 
railway. The defendants, in order to prevent the plaintiffs 
from so temporarily using their land, had built up a wall 
which effectually prevented the plaintiffs from carrying on 

(k) See Treatise, p. 260 e« $eq. (I) 1 CoU. 507. 
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their works ; and the bill prayed an injunction to restrain 
the defendants from continuing to maintain such wall, and 
from preventing the defendants from making their bridge, 
&c. In effect therefore the bill sought for an order to 
compel the defendants to remove their wall. The Court 
refused to grant the injunction until satisfied, by the 
opinion of a Court of law, that the plaintiffs had a legal 
right to build the bridge, and also a legal right to use the 
defendants' lands by way of temporary easement. But 
the Court of Exchequer having certified that the plaintiffs 
had both such legal rights, the Lord Chancellor, support- 
ing the view of Knight Bruce, V. C, that it was no objec- 
tion to the injunction that it was in effect of a mandatory 
character, made the order nearly in the terms of the prayer 
of the bill. To the same effect is Lord Mei borough v. 
Sower (m), in which an injunction was granted to restrain 
the defendant (who had cut certain channels from one coal 
field into another, in derogation of an agreement with the 

plaintiff*) from permitting the communication to continue 
open. 

And here may also be mentioned two cases of Whittaher 
V. Howe(n), and Taylor v. Davis {6). In the former, a mo- 
tion was made to restrain the defendant, a solicitor, who 
had sold his business to the plaintiff*, and notwithstanding 
kept possession of books belonging to such business, from 
detaining and keeping possession of the books, &c. from 
the chambers of the plaintiff, and from permitting the 
same to remain aicuy from the office of the plaintiff^ 
Lord Langdale at first made no order upon the motion as 
to the retention of papers, not it would seem from any 
doubt of the jurisdiction, but because the defendant's 
counsel made an off*er which, if acted upon, would have 
rendered the injunction unnecessary; but he afterwards 
made the order, (p) 

Taylor v. Davis was a case in which one partner hav- 

(m) 7 Beav. 127. (o) 3 Beav. 388, n. («). 

(n) 3 Beav. 383. (p) See 3 Beav. 395, note. 

F 
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ing, contrary to a covenant in the partnership deed, ab- 
stracted a partnership book from the counting-house of 
the firm, an injunction was granted, and continued at the 
hearing of the cause, restraining him from continuing to 
violate the covenant. 

5. {q) As it is a breach of trust in a trustee to exercise 
any of the legal powers which he may have as such 
trustee, except for the legitimate purposes of the trust, a 
trustee attempting so to do may be restrained. Thus, 
where the indorsee of a bill, indorsed to him without con- 
sideration, for the purpose of recovering upon it against 
the acceptor, for the benefit of the drawer, attempted to 
bring an action upon it against the drawer, a demurrer to 
a bill for an injunction against his proceeding in the action 
was overruled (r). 

Nor will a person filling a fiduciary character, such as 
that of secretary to a loan society, where his duty is to 
hand over the funds collected by him to the treasurer, be 
allowed to retain them in satisfaction of a claim for arrears 
of salary. If he attempts to do so, an injunction will be 
granted to restrain him from receiving the funds, leaving 
him to his separate remedy for his salary (s), 

A covenant by an aiticled clerk to a solicitor, that he 
will not, during nor after the expiration of the term of his 
articles, be professionally concerned for any persons who 
had been, or should from time to time thereafter become, 
the master's clients, has been held recently not to be so 
far in restraint of trade as to prevent the Court from 
granting an injunction to restrain the clerk, after the expi- 
ration of his articles, from acting for persons who had been 
clients of the master during the articles; and that al- 
though, by the terms of the agreement, the master might 
put an end to the period of the articles at any time upon 
one week's notice (t). An appeal was presented in this 

(q) See p. 266 et seq. of Treat. (s) Shaw v. Hill, 9 Jurist, 821. 

(r) BaUs v. Strutt, 1 Hare, 146. (t) Nicholts v. Stretton, 7Beav. 42. 
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case, and a case at law directed. An action on the cove- 
nant was brought^ the result of which was to support the 
decision of the Master of the Rolls(u). It may be thought 
that this case goes much further than any of the preceding 
cases upon agreements in restraint of trade, as by the terms 
of the covenant the defendant was restricted from being 
employed by any persons whatsoever who might at any 
time during the whole life of the covenantee become his 
clients, — whether the covenantor acquired his knowledge 
of them through his connexion with the covenantee or not. 
In Whittdker V. Howe{x), where an injunction was also 
sustained for enforcing the performance of a covenant by 
Howe not to practise as a solicitor in Great Britain, although 
the circle within which the restriction was to operate was 
very large, the period was limited to twenty years. In that 
case, the defendants had sold their business of solicitors to 
the plaintiff, with a stipulation, that after a certain period 
neither of the defendants ^' should practise as solicitors 
or attornies in any part of Great Britain for the space of 
twenty years, without the consent of Whittaker" (the 
plaintiff). Howe, one of the defendants, committed a 
breach of this agreement, by taking chambers near the 
original place of business that he had occupied, and 
making demonstrations of commencing practice ; and 
Lord Langdale held the restraint, upon the authorities, not 
unreasonable, and granted an injunction restraining the 
defendant from practising in any part of Great Britain. 

6. Upon the exercise of the jurisdiction to restrain pre- 
senting to a benefice (y), there is another case of Wyvill 
V. Bishop of Exeter {z), where the plaintiff claimed, as a 
residuary devisee under the will of the owner of an ad- 
vowson,*the right to present on a vacancy that had occur- 
red, but her trustee refused to present; and one of the 
defendants claimed the presentation under an alleged con- 

(tt) NicholU V. Stretton, 1 1 Jurist, 1008. (t/) See p. 277 of the Treat. . 
(x) 3 Beav. 383. (y) 1 Price. 292. 

f2 
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tract for purchase of the advowson from the testator; and 
the purchaser insisting on his purchase, and accounting 
for his delay by reason of unremoved objections to the 
title; and the bishop threatening to take advantage of the 
lapse, the Court, thinking the defendant had lost the benefit 
of the presentation by reason of his delay, directed the 
plaintifi^'s trustee to present within a given time, and 
restrained the bishop in the meantime. 



CHAP. VII. 



Injunctions between Partners, 



The doctrine of Marshall v. Colman (a) has lately been 
laid down as settled in a case of Smith v. Jeyes (b). 

(a) 7 Ja. & W. 260; and see Treat. 281. (6) 4 Beav. 503. 
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CHAPTER VIII. 

Injunctions relating to Canal, Railway, and other Public 

Companies. 



1. Exception to th$ General Rule, that 

a Company exceeding its Powers 
vnll be restrained, 

2. Of the Effect of Laches, 

3. General Principle on which the Court 

acts on interfering. 



4, Of Agreements betioeen Parties as to 

their Conduct in Proceeding before 
Parliament. 

5, Injunctions to restrain Companies 

from proceeding to alter their Con' 
stitution. 

6, Case of Goodman v. De Beauvoir, 



1. It has been stated in the Treatise (a), that generally a 
company exceeding the powers given to it by the legisla- 
ture will be restrained ; and this general principle remains 
undisturbed by more recent cases. But where a company 
entered upon a man's land, and dug a trench thereon, not 
strictly pursuing its powers, but it appeared such trench 
was merely to mark out an anticipated line of railway, and 
none of the soil was removed from the land, and the com- 
pany never did anything more, and swore that they did not 
intend to go any more on the land, the Court refused to 
make any order, even as to costs, saying that the mischief, 
if any, having been done, there could be no use in an 
injunction. It must be observed that, in this case, the 
plaintiff did not file his bill till nine days after the injury 
had been discovered by him, and fourteen after it had 
ceased. The case is obviously sui generis, and neither 
establishes nor controverts any general principle (6). 

(a) p. 285 et seq, 

{b) Fooks V. The WilUhire Railway Company, 5 Hare, 199. 
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2. On the effect of laches on the rights of parties to 
obtain or dissolve injunctions, the following cases, con- 
firmatory and explanatory of the doctrine of those re- 
ferred to in the Treatise (c), have been since decided : 
Illingworth v. Manchester and Leeds Railway Company (d), 
and Bickford v. Skewes(e). 

To these may be added the more recent case of Bridson 
V. Benecke(f), upon a patent right, in which an injunction 
was refused on that ground, although the case was such 
that the Court intimated that, consistently with the prin- 
ciples laid down by Lord Eldon (g), it would, if there had 
not been delay, have been disposed to grant an injunction, 
pending the trial of the legal right. The plaintiff had been 
in possession for eleven years, and had succeeded in an 
action against another person, in which the title had been 
impeached. He was aware of the alleged infringement in 
January, 1848, and had an inspection of the defendant's 
machinery. In April he gave notice to the defendant that 
he should proceed against him, and had even a bill prepared 
in May. From that time to December he took no steps, 
not, however, doing any act to waive his claim ; and in De- 
cember he filed his bill, and moved on the 11th of January. 
The Court said the plaintiff might, by using proper dili- 
gence, have so acted that an injunction should not, or 
should not materially have injured the defendant; he had 
not so acted ; and by reason of his delay the injunction was 
refused, with liberty, however, to renew the motion, if the 
defendant in any way impeded the speedy trial of the right. 

3. The principles laid down in Attorney- General v. 
Corporation of Liverpool {h) are exemplified in a very 
marked manner in a case of The Clarence Railway Com" 



(c) P. 294. 

(d) 2 Rail. Cas. 187. 
(0 Web8.Pat. Cas. 211. 
(/) Rolls, 9th Feb. 1849, MS. 



(g) See the cases cited in the Trea- 
tise, p. 222, n. (m). 

(h) 1 Myl. & Cr. 171 -, and see the 
Treatise, pp. 297, 298. 
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pany v. The Great North of England^ b:c. Company (i), 
in which the Court, holding the legal title doubtful, and 
therefore fit to be tried at law, sustained an injunction in 
part, and dissolved it to the extent of enabling the defend- 
ants to complete a contract, which, if not completed forth- 
with, they might be wholly unable to complete after the 
determination of the legal right (A). 

4. The question whether an agreement between parties 
with respect to their conduct as to proceedings on bills 
before parliament, or under acts of parliament, will be 
enforced by injunction, was partly raised in Lord Petre v. 
The Eastern Counties Railway Company (/). It has re- 
ceived a final determination in The Stockton and Hartle^ 
pool Railway Company v. Leeds and Thirsk Railway 
Company (m). In that case the defendants had agreed 
not to oppose a certain bill before parliament, and after- 
wards attempted to oppose it. The question was whether 
they should be restrained; and the Vice-Chancellor of 
England, and on appeal the Lord Chancellor, held that 
there was no doubt on the subject as to jurisdiction, and 
supported an injunction. 

6. In reference to the question considered in Ware v. 
Grand Junction Waterworks (n), must be mentioned the 
case of Wardv. The Society of Attornies(o), in which the 
Society of Attornies, incorporated by charter, was restrained 
from conveying the property of the society to new trustees, 
and from surrendering the charter into the hands of the 
crown, for the purpose of obtaining a new charter for 
objects differing from those of the original charter; some 
of the members not consenting to the proposed surrender 

(i) 2 Rail. Gas. 763. (m) 2 Phil. 666, and 12 Jur. 713. 

(k) See also Cory v. Yarmouth and 786. 

Norwich Railxoay Company, 3 Hare, (n) 2 Russ. & Myl. 470; and see 

693. p. 304 of the Treatise. 

(Z ) 1 Rail. Cas. 462. (o) 1 Coll. 370. 
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and change, and there being no specific power contained 
in the original charter, enabhng a majority to change the 
interests of the minority (/?). 

6. Before concluding this chapter, it may be well to 
mention a case of considerable importance, apparently 
extending the jurisdiction of the Court, though in reality 
only applying one of its well known principles. In Good- 
man V. De Beau voir {q) one question was, whether, if a 
clause in an act of parliament directs that on persons, 
named in a warrant of the Speaker of the House of Com- 
mons, petitioning the Court for payment out of Court of 
the monies named in such warrant, the Court shall direct 
the money to be paid, using only imperative words, with 
nothing on the face of the act to qualify them, such clause 
is altogether binding on the Court; and Sir L. Shad well, 
y. C. £., held that it is not. His Honor held that though 
the words were imperative, and there was no qualification 
on the face of the section, though the word stood absolutely 
" shall," nevertheless, by the inherent authority in the 
Court to repress fraud, and to prevent false deahng, and 
to exercise a wholesome control over persons standing in 
the character of trustees, the section was not imperative 
on the Court in this sense, or to this extent, that the Court 
shall not look to the circumstances and see whether it 
ought or ought not to do that which the legislature has 
prirn^ facie commanded to be done ; and his Honor was 
clearly of opinion that the Court had such authority, and 
decided accordingly, by refusing, as to payment of the 
money, to allow an order made for paying it out, to be 
acted upon. 

The same jurisdiction was exercised in Castendieck v. 
De Burgh (r). The language of the Vice-Chancellor in 
Goodman v. De Beauvoir may at first sight give an im- 

(p) See also Parker t. Dunn Na- (9) 4 Rail. Gas. 380. 

vigatitm Company, 1 Deg. &c Sm. 192. (r) 4 Rail. Gas. 386. 
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pression that his Honor is asserting an inherent jurisdiction 
in the Court of Chancery to disobey a clear act of parlia- 
ment in cases of fraud. But I apprehend that that was 
not the meaning of the Court, but that his Honor was 
treating the point as one of construction upon the equity 
of the statute, and so held that the legislature did not 
mean the clause to be imperative. At any rate, the asser- 
tion of any such paramount jurisdiction is not necessarily 
involved in the decision, which may be supported consist- 
ently with the subordination of the Court of Chancery to 
the authority of the legislature, on the ground explained in 
an early part of the original treatise («), that the Court acts 
on the person proceeding, not on the Court of superior or 
co-ordinate jurisdiction. The orders in the two cases above 
cited were not properly orders in defiance of the direction 
of the legislature, but orders on the persons^ staying them 
from availing themselves of the benefit of the orders made 
in their favor. For it will be observed by the learned 
leader, on examination of the cases of Goodman v. De 
Beauvoir and Castendieck v. De Burgh, that in both cases 
the order for payment had been made ; so that what the 
legislature directed to be done had been done, and then, 
and not till then, did the Court interfere by injunction, to 
restrain the person, who had obtained the order for pay- 
ment, from receiving the monies ordered to be paid to 
him (t). 



(s) See p. 96 of the Treatise. 

(t) I think it right to apprise the 
learned reader, that he will not find 
mention in this chapter, of all the 
cases in the books, in which injunc- 
tions have been applied for on behalf 
of or against companies, as in many of 
the cases the question has been purely 
one of construction, and that being 



determined, the granting or refusal of 
an injunction has been a simple matter 
of course. I have confined my selec- 
tion of cases to those in which, as I 
understand them, some point purely 
or materially relating to the law and 
practice of injunctions, has been in* 
volved. 
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CHAPTER IX. 

Injunctions in Matters of Bankruptcy. 



The question of the jurisdiction of the Court of Review, 
since the 1 & 2 Will. IV. c. 66, and 6 & 6 Will. IV. c. 29, 
to enjoin against proceedings at law, was raised and much 
discussed in JEx parte Van Sandau {a). The point was not 
decided, as the injunction granted was discharged upon 
other and very special grounds. 



CHAPTER X. 

Injunctions to remove Outstanding Terms and other 

legal Impediments. 



Although the Court win at the proper time restrain 
the setting up of a term in an action to try the title ; yet 
if in such an action the plaintiff at law has actually re- 
covered by the aid of a term, even though he led the 
defendant to suppose he meant fairly to try the legal title, 
and the production of the term was a surprise upon him, 
the Court will not on that ground set aside the judgment 
at law (b). 

(a) 1 Phil. 445. 

(6) Matter of Clare Hall v. Harding, 6 Hare, 273. 
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CHAPTER XL 

Of Injunctions in Interpleader Suits. 



1. Of dUsolving th$ Injunction in an 
Interpleader Suit, and of the course 
of jproceeding generally, 

2. Of the Affidavit of no CoUutionf and 



the Terms on which the Suit sustain' 
able, 
3. Construction of the Interpleader Act, 
I 8^ 2 Will, IV, e, 58, 



1. A PLAINTIFF in an interpleader suit ought to use due 
diligence to get in the answers of the conflicting claimants, 
to enable the Court to put the disputed claim in a train of 
investigation. If; therefore, he obtains the usual injunc- 
tion, and, on one of the answers coming in, does not use 
due diligence to get in the other, the defendant answering 
is right in moving to dissolve. But if, after the notice of 
motion, the other defendant's answer comes in, making a 
claim, the Court will not dissolve the injunction, or order 
the money paid in by the plaintiff to be paid out to the 
first defendant, but will continue the injunction, and put 
the disputed claim in course of determination (a). The 
costs in such a case were reserved. 

But the defendant who has answered is not entitled, as 
a matter of course, to dissolve the injunction, because the 
other has not, for the Court is not then in a position to 
dispose of the matter. The proper course for the Court, is 
either to give the plaintiff further time to get in the second 
answer, or to take the bill pro confesso against the non- 
answering defendant ; or, if the plaintiff has not entitled 
himself to that indulgence, then to dismiss the bill. It is 
clearly irregular, until all the answers are in, to refer the 
disputed claim to the Master (i). 

(a) Towniey v. Dean, 3 Beav. 213. (6) Masterman y. Lewinf 2 Phil. 182. 
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2. It has been stated as the practice (c) that an inter- 
pleader bill must be accompanied by an affidavit of no 
collusion. If the bill is filed by the officer of a company 
on behalf of the company, the affidavit must go, not to 
there being no collusion between the plaintiff and the 
defendants — the plaintiff being merely nominally so — but 
to there being no collusion between the company and the 
defendant (d). 

If a bill of interpleader is filed in respect of a sum of 
money on which interest is recoverable at law, the plaintiff 
ought by his bill to offer to pay the interest (e). 

3. It has been decided that the Interpleader Act, 1 & 2 
Will. IV. c. 68, does not apply to cases where the con- 
flicting claims turn upon an equitable question. Where, 
therefore, a ship and cargo were in the possession of the 
sheriff, and the contest was between the execution creditor 
and an assignee, to whom the assignment had been made 
before the cargo was on board the ship, the Court con- 
sidered the question as fit to be decided in equity, because 
an assignment of prospective cargo, though bad at law, 
might be good in equity. Under these circumstances the 
Court restrained proceedings at law, taken under a judge's 
order made under the Interpleader Act (f). 

(c) See p. 325 of the Treatise. (e) Ibid. 

(d) Bignold y. Audiandf 1 1 Sim. 23. (/) Langton v. HorUm, 3 Beav. 464. 
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CHAPTER XII. 

Of the Jurisdiction in general to grant Injunctions to stay 
wrongful Acts of a special nature. 



\f Of unintentWHol Injury to Rights of 

Property, 
2. General Principfe on which the 

Court proceeds in restraining or re- 



fusing to retrain the Exercise of dis' 
puted Rights, 
3. Injunctions to restrain Sales, 



1. Whatever may be the doctrine at law, it seems that 
it is not the doctrine of equity, that, if a person has unin- 
tentionally done an act injurious to the right of property 
of another, he is on that ground not amenable to the pro- 
cess of the Court. In the case in which this point was 
raised (a), the plaintiff, a patentee, had brought an action 
against the defendant, and the Court of Exchequer had 
held that there was no direct infringement, because the 
defendant had not used the specific substance which 
eo nomine was the subject of the patent ; and there was no 
indirect infringement, because, although the defendant 
had used two substances combined which produced the 
patented substance, he was not aware that they would 
form that substance (6). After this the plaintiff moved in 
the suit in equity for an injunction, and the defendants 
relied on the determination of the Court of common law. 
Sir L. Shadwell, V. C. E , expressed a strong opinion 
against the decision at law ; and it was said that in the case 
of Stevens v. Keating, Lord Cottenham, C, had also dis- 
approved the doctrine of Heath v. Unwin{c). Under all the 

(a) Heath v. Unwin, 15 Sim. 552. (o) 2 Phil. 333, no observation on 

(6) Ibid,', and see 13 Mees. & this point is to be found in the Report. 
Wels. 683. 
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circumstances^ however, no order was made : the bill was 
retained for twelve months, with liberty to the plaintiff to 
bring an action. It must, in this state of the authorities, 
be considered undecided whether, when a legal right is 
invaded in ignorance of the fact of the invasion, an injunc- 
tion will be granted. In support of the view taken by the 
Court of Exchequer, it is to be observed, that if equity will 
relieve generally against the consequences of a mistake of 
fact, as it unquestionably will, it would seem to follow that 
it ought not to punish by its prohibitory process an act 
done in ignorance of, or under mistake as to, the conse- 
quences of that act. On the other hand, if another is in 
possession of and uses profitably my money, believing it 
to be his own, unquestionably he will be compelled to 
account to me for the whole ; and it may be asked, what 
difference there is between possessing and using my money, 
or possessing and using my invention, if by such possession 
and use money is made. 

2. The proposition stated in the Treatise (c), that where 
the Court has strong doubts whether the legal right will 
be supported in a Court of law, it will not grant an injunc- 
tion, hardly perhaps states strongly enough the principle 
on which the Court proceeds, which is that, wherever the 
legal right is doubtful, it must be tried at law ; and that 
all the Court has to do in the meantime is to protect the 
existence of the right in dispute for the party who shall 
appear ultimately entitled to it, doing as little injury as 
possible to either party ; and for that purpose maintaining 
or refusing wholly or partially an injunction, according 
as the balance of inconvenience lies on one side or the 
other (d). 

(c) p. 330. n. (m); also Clarence Railtoay Co, v. 

(d) See Bacon v. Jones, 4 Myl. Sc Great North of England Junction Co,, 
Cr. 443 ; Kemp v. London and Brighton 2 Railw. Cas. 763 ; and Cory v. Yar- 
Railway Co., 1 Railw. Cas. 507, and mouth and Norwich Railway Co,, 3 
the cases cited in the Treatise, p. 208, Railw. Cas. 524. 
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In Ridgway v. Roberts (e) the dispute was as to the 
right of dealing with a ship and her cargo. The Court 
held that if the pIainti£P had any title^ it was legal ; that 
title was disputed ; and what the defendant had done — 
which was to take forcible possession of the ship — was 
therefore trespass, if any ofience at all. The Vice-Chancellor 
Wigram would not grant the injunction, because that would 
in effect enable the plaintiff to defeat, or at least so to em- 
barrass the defendant's title, as to make it worthless; 
neither would he simply refuse the injunction. His Honor 
threw out that the Court might take possession of the ship, 
to preserve her for the benefit of the party who should be 
found entitled. Eventually no order was made affecting 
the possession of the ship, the intimation of the Vice- 
Chancellor being apparently suflScient to induce both 
parties to abstain from any dealings with her; and the 
motion stood over, the defendant undertaking to bring an 
action of trover for the ship, with liberty to either party to 
apply for possession or use of her. Nothing in the nature 
of a threat or danger of injury incapable of compensation 
by damages was alleged or shown ; if any such case had 
been made, the Vice-Chancellor thought an injunction 
might be granted. This dictum is quite consistent with 
the authorities relating to injunctions against trespass (/). 

3. Under this head may be noticed a somewhat singular 
case, in which an injunction was granted at the suit of a 
married woman, entitled to separate estate, to restrain the 
husband from disposing of or intermeddling with such 
separate estate {g). In the case referred to, leasehold 
houses and personal chattels, and some money in a savings 
bank, were settled to the separate use of the plaintiff. 
The husband, one of the defendants, took possession and 
disposed of some of the chattels, and entered into and kept 

(e) 4 Hare, 106. (g) Green v. Green, 6 Hare, 400, n. 

(/) P. 183 6t ieq, of the Treatise, and the cases there cited. 
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possession of one of the houses, and threatened to take 
possession of the money in the savings bank. An injunc- 
tion was granted to restrain him from doing these acts, and 
in particular from continuing in possession of the house. 
A motion to dissolve was refused by the Vice-Chancellor 
of England. The objection was taken as to that part of 
the order which restrained the husband from continuing 
in possession of the house, — that it amounted, in fact, to 
a divorce a mensd et thoro. To this the Court answered, 
that if it was so, the husband had his remedy in the Eccle- 
siastical Court. Perhaps a more solid objection to that 
part of the order would have been, that it was, in fact, an 
equitable ejectment. 
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PART III. 



OF THE PRACTICE IN MATTERS OF INJUNCTION. 



CHAPTER I. 



OF THE MODE OF OBTAINING INJUNCTIONS, 



Section I 
As to Injunctions to stay Proceedings at Law. 



1. When the common Injunction may 

be obtained, 

2. As to advancing Proceedings which 

would delay the common Iryunc- 
iion, 

3. Exceptions to the Rule, that an In- 

junction against Proceedings at 



Law cannot be obtained except 
on Bill filed, 

4. When a special Injunction to stay 

Proceedings at Law obtainable. 

5. Of restraining Orders, Distringas, 

and Interim Orders, 



1. It is stated in the Treatise (a), that a motion for the 
common injunction for default of appearance or answer, 
may be made on any day whether in or out of term. It 
should be added, as well in the long vacation as at any 
other time, wherever and whenever in fact the Court is 
sitting ; and so it was held on a motion to discharge orders 
nisi and absolute, obtained in the long vacation, for irregu- 
larity (6). 



(a) Page 348. 

(6) Lane v. Barton, I Phil. 363. 
See also Reece v. Humble, 10 Sim. 117, 
and Lord Harborough v. Wartnaby, 



1 Phil. 364. But that there is an ex- 
ception to the rale laid down in the 
last case, see Robertson v. Skelton, 10 
Beav. 197. 

6 
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2. The principle acted upon in advancing a demurrer is 
acted upon in other cases when the effect of delay would be 
injury to the plaintiff. Thus, by the practice of the Court, 
a plaintiff cannot refer exceptions to the answer for in- 
sufficiency, before the expiration of eight days, (except in a 
case of election). The consequence would be, under 
given circumstances as to the period fixed for the trial at 
law, that the plaintiff might be unable to obtain the com- 
mon injunction in time to stay trial. In such a case the 
Court will refer the exceptions instanter. It is not, how- 
ever, of course to do so, but the plaintiff must make a case, 
showing that he would be seriously prejudiced by the 
delay; that he is advised that he has good ground for 
equitable relief; and that he makes the application bona 
fide, and not for delay (c). So if exceptions are shown 
for cause against dissolving an injunction on the same day 
they are filed, the Court will still refer them instanter, 
notwithstanding the 16th order of 1845 (d). 

3. Within these exceptions has been held to fall the 
case of a creditors' suit, where both the preliminary decree 
for accounts, and a decree on further directions had been 
made, and the plaintiff had been found a creditor of the 
testator to the amount of 1 lOOZ., but no order was made for 
continuing an injunction that had been made in the suit 
restraining the executor from getting in the assets. The 
executor afterwards brought an action against the plaintiff 
for a much larger sum than llOOZ. alleged to be due from 
him. The Court granted an injunction, although it was 
contended that the final decree having been made without 
continuing the injunction, it was gone. No authorities ap- 
pear to have been cited (e). 

(c) MuggeridgeY»SU)man,9 BesiV, (d) Hughes y, Thomas, 7 BeSLy»5B4, 

314; TeesdaU v. Twindell, 9 Beav. («) OUlfield v. Cobbett, 5 Beav. 

491. 132. 
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4. If on a bill being filed by some shareholders of a com- 
pany on behalf of themselves and all others^ the common 
injunction has been obtained^ restricting the defendants in 
the usual form from proceeding against the plaintiffs^ that 
will bind the defendants only in regard to the plaintiffs 
actually named on the record. But in that case^ a special 
injunction^ founded on the common injunction, may be 
obtained on special application, to restrain the defendants 
from proceeding against any of the shareholders repre- 
sented, it being open, on such a motion, to the defendants 
to show special grounds why the special injunction should 
not be granted (/). 

5. Before concluding this subject, must be noticed the 
effect of the 4th and 6th sections of the 5 Vict. c. 6. The 
4th section gives to the Court of Chancery power to re- 
strain the Bank or any other public company on motion 
or petition, without bill filed, from permitting the transfer 
of stock, or from paying dividends. The 6th authorizes 
the Court to issue a writ of distringas, in the form set out 
in the schedule to the act, in substitution of the distringas 
formerly issuable out of the Court of Exchequer. 

In a case of Ex parte Amyot (g), the plaintiff having 
before the act sued out a distringas in the Court of Ex- 
chequer, let his distringas fall, by not filing a bill within the 
time required under the old practice after notice by the 
Bank. He then, after the act, filed a bill, and obtained an 
ex parte injunction or restraining order under the 4th sec- 
tion of the act. It was held that his restraining order 
must be discharged on this ground, that having exhausted 
his remedy under the old practice, he could not afterwards 
avail himself of the remedy given by the new statute. But 
where a party proceeding wholly under the statute, obtains 
a distringas under the 6th section, that does not, it would 
seem, preclude him from afterwards obtaining a restraining 

(/) Lund V. Blancliard, 4 Hare, (g) 1 Phil. 130, n. (a). 

290. 

g2 
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order under the 4th (A); the remedies are cumulative. A 
restraining order under the 4th section continues in force 
until discharged. It does not fall merely on a bill being 
filed ; but it would seem that the statute did not intend to 
confer a new jurisdiction on the Court, otherwise than for 
interim purposes, and therefore that in order to sustain the 
restraining order, a bill should be filed in due time (t). 

It is also proper to notice the modern practice which 
has grown up of granting what are termed interim orders. 
They are in fact temporary ex parte injunctions, which are 
granted when the plaintiflP not showing quite a case for an 
ex parte injunction without more, shows a case for giving 
short notice, and for protection in the mean time. The 
interim order is therefore an injunction obtained ex parte, 
to be in force till the injunction has been disposed of on 
notice. It is generally accompanied by putting the plain- 
ti£P on terms to give an undertaking for any damage done 
to the defendant by the interim order. 



Section II. 
As to obtaining Special Injunctions. 



1. As to the Exceptions to Rule that an 

Injunction cannot be obtained ex- 
cept on Bill. 

2. Iryunctions against Persons not 

Parties, 



3. What requisite to support an Ex 

parte Application, 

4. Other PoinU. 



1. The cases of exception mentioned in the Treatise (A), 
to the rule that a special injunction cannot be obtained 

(fc) Ex parte Marquis of Hertford, 584 ; S. C. 1 Phil. 203. 
1 Phil. 129. (k) Page 364 et seq. 

(t) Re Marquis of Hertford, 1 Hare, 
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without a bill^ have been there mentioned, and the autho- 
rities have been referred to, because the learning, though 
obsolete, may not be without its use. At this day, how- 
ever, the universal practice is to file a bill in or out of vaca- 
tion. If the plaintiflP wishes to move on notice, he may 
obtain leave to serve a notice of motion, upon the state* 
ment of counsel that subpoena has issued, and that a bill 
is prepared though not filed. Of course the bill must be 
filed before the motion is actually made (Z). 

2. An injunction was granted in a recent case where a 
receiver had been appointed and had let to A. as a tenant 
from year to year, A. agreeing to cultivate in a husband- 
like manner. A. being under notice to quit, was removing 
the hay and straw, &c. contrary to the custom of the 
country. He was restrained, although no party to the 
cause (m). 

3. It has been stated in the Treatise, that it is the duty 
of a person coming with an ex parte application not to 
misrepresent the facts, and to state all the material facts (n), 
and if he does not, the injunction will be dissolved on that 
ground alone, even although he should afterwards show 
merits. To this may be added, that it is his duty to come 
quickly upon the discovery of his right, and without 
having in any manner led the opposite party to suppose 
his case to be different from that which he really intends 
to make (o). 

4. Where the very frequent course is taken of ordering 
a motion for an injunction to stand over, with liberty to 
the plaintiff to bring an action, and the plaintiff does not 

(I) Fosbrook V. Woodcock, 12 Jur. ther, Hilton v. Ld, Granville, 4 Beav. 

956. 130. 

(m) Walton y, Johnson, lb Sim, 352, (o) Barker v. North Staffordshire 

(n) Treatise, p. 372 ; and see fur- Railvniy Company, 12 Jurist, 589. 
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proceed to bring any action, the defendant will be entitled 
to have the motion dismissed with costs (p). 

Though in general a special injunction cannot be granted 
unless prayed, yet under special circumstances it may be 
done (g). And in a suit for foreclosure, if after decree the 
mortgagor being in possession commits waste, an injunc- 
tion will be granted, although the bill does not pray it (r). 

(p) Perry v. Truefitt, 6 Beav. 418. (r) Goodman v. Kine, 8 Beav. 379. 

(9) Blomfield v. Eyre, 8 Beav. 250. 
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CHAPTER II. 
Extending the common Injunction to stay Trial, 



1. As to the Affidavit of materiality, 

2. Effect of Delay in obtaining com' 

mon Injunction, 

3. As to Affidavit being contradicted, 

and of the doctrine of Thorpe v. 
Hughes. 



4« Form of the common Injunctum, 

5. As to resisting the Motion on the 

ground of Answer being fled, and 
as to Insufficiency of the Answer, 

6. Where Motion to extend made on 

amended Bill, 



1. The rule that, in support of a motion to extend, the 
affidavit of materiality will not do, if made only by the 
plaintiff's solicitor, unless good reason is shown why the 
plaintiff did not make it, has been supported in a recent 
case (a). 

2. In the same case, the plaintiff did not move to extend 
till the 2nd December, the trial being fixed for the sittings 
commencing on the 6th. It appeared that the action was 
brought on the 11th August; that the plaintiff from the 
circumstances must have known what was the cause of 
action, and nevertheless he did not file his bill till the 8th 
November ; and even after that, he knew that proceedings 
were going on at law, and might have got the common 
injunction on the 17th November, instead of which he 
never moved for it till the 24th. Under these circum- 
stances it was held that his delay would preclude him 
from obtaining an order to extend so near the time of trial, 
unless the answer was insufficient ; and, the answer having 
been excepted to and found insufficient, the Vice-Chan- 
cellor looked into it to see whether the defendant had mis- 

(a) Seotson v. Gaury, 1 Hare, 99. 
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conducted himself by evasion in his answer, in which case 
his Honor thought he might, perhaps, set off such miscon- 
duct against the dilatoriness of the plaintiflP. The answer 
was substantially sufficient, though technically insuffi- 
cient, and therefore the motion was refused. 

It has been also held that an order to extend will not 
be made close to the time of the assizes, even on the terms 
of the plaintiff giving security for costs, if there has been 
gross delay (6). 

3. With reference to the point discussed in the Trea- 
tise (c) in reference to Thorpe v. Hughes (rf), may be noticed 
the recent case of Ashby v. Jackson (e) in which the case 
of Thorpe v. Hughes was cited, and its doctrine acquiesced 
in by the Court. It is to be presumed, however, from what 
is stated in the report of Ashby v. Jackson^ that that case 
fell more properly under the rule in White y.Steinwacks(f), 
as it would seem that in Ashby v. Jackson the fact that 
the discovery would be of no use to the plaintiff in his de- 
fence at law, appeared upon the pleadings, if at all. 

4. The pendency of proceedings before a judge at cham- 
bers to settle the pleas in an action is no ground for de- 
parting from the common form of an order to extend the 
common injunction, by inserting a direction that it shall 
be without prejudice to the plaintiff at law proceeding to 
complete the issue (g). 

5. In reference to the rule, that the answer, in order to 
be used as an objection against an order to extend, must 
be filed on the preceding day, it may be stated that an 
allegation at the bar that the answer is drawn, and an 
undertaking to file it before the trial, is not a sufficient 
ground for resisting a motion to extend (A). 

(b) Stokes V. WiUon, 12 Sim. 91. (/) 19 Ves. 83. 

(c) P. 378. {g) Woodall v. White^ 3 Hare, 411. 

(d) 3 Myl. & Cr. 761. (h) Partridge v. Comings, 7 Jurist, 
(0 6 Beav. 336. 1 122. 
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The case of Munnings v. Adamson {i) has been overruled 
by a recent decision, Scotson v. Gaury (k) ; in that case 
the common injunction was obtained on the 24th Novem- 
ber, and notice of motion given for the 2nd December to 
extend the injunction to stay trial, which was fixed for the 
sittings commencing on the 6th December; the answer 
was filed on the evening of the 1st December, and on the 
motion being made on the following day, the Court was 
asked, upon the authority Munnings v. Adamsony to look 
at the answer without exceptions, to see whether it was 
insufficient. The Vice -Chancellor Sir J. Wigram, after 
taking time to consider, said, " When the case was men- 
tioned yesterday, I was strongly impressed with the belief 
that the practice of the Court had not been in accordance 
with the course which Sir Anthony Hart is reported to 
have taken in the case of Munnings v. Adamson, There 
are many other cases in the books in which the same rea- 
sons of hardship on the plaintifi* in equity, and the same 
apparent necessity for the Court to look into the answer 
must have existed, as in the case of Munnings v. AdamsoUf 
yet in no other case does it appear that the Court ever 
took upon itself, without exceptions before it, to examine 
the answer and decide upon its sufficiency. I have re- 
ferred to the cases of Whitehouse v. Hickman, Ibhetson v. 
Booth, Bruce v. Webb and Bishton v. Birch, I also 
find, upon inquiry, that the most experienced registrars 
have no knowledge of any such a practice as that which I 
am desired to follow upon the authority of Munnings v. 
Adamson, In addition to the cases which I have men- 
tioned, I have been referred to that of Thompson v. Byrom, 
but I do not find that Lord Langdale in that case fol- 
lowed, or had occasion to follow, the precedent of Mun^ 
nings v. Adamson, If it had appeared that it was the 
practice of the Court to do that which I am now asked to 
do, I should of course have been bound to follow that 
practice, but that certainly does not appear. Very serious 

(i) 1 Sim. 510. (fc) 1 Hare, 99. 
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objections would in my opinion attend such a practice. 
If the plaintiff delivers exceptions, the defendant may put 
in a further answer, and give the discovery which is sought, 
and save his opportunity of immediately proceeding to 
trial. On the other hand, if the Court takes up the an- 
swer and merely says it is sufficient, without defining in 
what particulars it is so, which it cannot adequately do 
without exceptions being taken, there are no means within 
the practice of the Court by which the defendant can file 
a further answer, and thereby relieve himself from the in- 
junction. Nor has he the means of combating the opinion 
of the Court upon the very question of the sufficiency of 
the answer. It was suggested that the Court might put 
the plaintiff upon the terms of filing exceptions instanter, 
but he may not be able, even if willing, to do so in time to 
admit of a further answer being filed before the day of 
trial, in the meantime the action is restrained by the in- 
junction. This is not just, unless the defendant is in some 
default." But in such a case, if the plaintiff will except 
to the answer, the Court will hear the application in- 
stanter. 

6. In Stratford v. Lewis (JL) the same point that arose 
in Simes v. Duff {m) occurred again before the learned judge 
who had decided that case, and his Honor again made an 
order to extend, Mellor v. Cresswell (n) being cited. 

Since the cases of Mellor v. Cresswell and Howard v. 
Cliffe (o), it has been held by Lord Langdale, M. R., in a 
case (p) where there was a common injunction obtained 
upon the answer being found insufficient ; then an order 
to amend the bill without prejudice to the injunction ; and 
then amendment of the bill accordingly ; that an order to 
extend the common injunction to stay trial might be 
granted. The motion was made on the 3rd of July, and 

(0 8 Jurist, 484. (a) 3 Jurist, 817. 

(m) 8 Sim. 270. ( p) Archer v. Hudson, 6 Beav. 

(n) 2Myl.&K.616. 474. 
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the commission-day appointed for the 12th. His Lordship 
appears to have considered the case as distinguishable 
from Howard v. Cliffe, as he observed, that if the autho- 
rity of that case applied, he should refuse the motion. The 
report of Archer v. Hudson does not, however, state the 
grounds on which the Court distinguished it from Howard 
V. Cliffe. 

And still more recently, in Goddard v. Smith (q), both 
Mellor V. Cresswell and Simes v. Duff being cited, the 
Master of the Rolls held that where an answer had been 
reported insufficient, and then the plaintiff obtained an 
order to amend, and that the defendant might answer the 
exceptions and amendments together, and at the same 
time obtained the common injunction, a motion to extend 
the injunction to stay trial was regular. 

(q) 8 Beav. 41. 
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CHAPTER. III. 

Of the Effect on Injunctions of Amendments ^ and 
of reviving an Injunction. 



1. Effect on the common Injunction 
of Amending, and of applying 
for Leave to amend without Pre- 
judice, 



2. Application of the ihird Order of 
9th of May, 1839. 



1. In Brooks V. Purton (a) the Vice-Chancellor Knight 
Bruce, following Ferrand v. Hamer (ft), appears to have 
considered the point in that case as settled independently 
of the second order of May, 1839. However that may be, 
the practice is now settled by that order ; and accordingly 
is the case of Warburton v. Blachwall Railway Com- 
pany (c) ; but it does not follow from that case, that the 
fact of amending the bill may not under circumstances af- 
ford ground for dissolving the common injunction, without 
answering, and independently of the merits of the case (<f). 
In Wright v. King (e), after the answers had been filed 
more than twelve months, a motion was made to the Court 
for leave to amend a bill without prejudice to the injunc- 
tion ; and it was held, that as the plaintiff was desirous to 
amend, with an adjunct, (viz. that the amendment should 
be without prejudice), over which the Master had no juris- 
diction, the application was properly made to the Court, 
and not to the Master. In this case, neither the second 
order of May, 1839, nor the case of Warburton v. The 
London and Blachwall Railway Company (/), were men- 
tioned. It is difficult, consistently with the latter case, to 
see why, in Wright v. King, the application should not 



(a) 1 You. & Coll. C. C.271. 
(6) 4 Myl. & Cr. 143. 
(c) 2 Bea?. 253. 



((2) Brooks v. Purton cited supra. 
(e) 9 Beav. 161. 
(/) 2 Beav. 263. 
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have been made to the Master^ because it was unnecessary 
to have inserted in the order for Hberty to amend, the 
words without prejudice^ and therefore the common ap- 
plication, which was within the Master's jurisdiction, would 
have been sufficient. Probably all that the Court meant 
to say was, that if the plaintiffs desire their order to 
amend to contain the words without prejudice, the appli- 
cation must be made to the Court. 

2. Before the third order of May, 1839, it had been 
held, that the tenth order of 1833, so far as regarded 
injunctions, did not apply, except to injunctions to be 
granted on original bills; consequently that the plaintiff 
could not have an injunction for default on an amended 
bill till five weeks after appearance in a town cause, and 
seven weeks in a country cause, if the amendment was 
made after appearance ; but if the amendment was made 
before appearance, that rule did not apply {g). 

But this construction of the order was in effect overruled 
in Brooks v. Purton (A), where it was held that the tenth 
order of 1833 included amended as well as original bills; 
and that the third order of the 9th of May, 1839, applied 
only to those cases where the equity for an injunction 
contained in the original bill having been effectually dis- 
placed by the answer, the plaintiff afterwards introduced 
a new case by amendment : it is in those cases only, there- 
fore, that an affidavit of the truth of the amendments is 
requisite. 

The tenth order of 1833 is discharged by the first ge- 
neral order of May, 1845. The third order of May, 1839, 
remains in force. By that order it appears immaterial 
whether the amendment is made before or after appear- 
ance; in either case, if the defendant makes default in 
pleading, answering or demurring within eight days after 
appearance, the plaintiff may have an injunction on his 
amended bill, on affidavit of the truth of the amendments. 

(g) See p. 394 of the Treatise. (h) 1 Cr. & Phil. 233. 
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CHAPTER IV. 



Of Breach of an Injunction and its Consequences. 



1. Of Service of an Ir^unctum, \ 2. What is a Breach. 



1. As to what IS sufficient service, generally an injunction 
ought to be served on the defendant personally, or on 
some person who by an order of the Court is substituted. 

And where, before the orders of 26th October, 1842, 
the clerk in court of the defendant was served, without 
order, with an injunction, it was held that that was not 
good service, because the clerk in court was only the 
agent of the party to receive notice of the proceedings in 
the cause ; but an injunction is extraneous to the cause, 
and not a proceeding in it. But, if the plaintiff cannot 
succeed in serving it on the defendant, and the defendant's 
solicitor refuses to accept service, service will be ordered 
on the solicitor (a). 

2. Whether a defendant has committed a breach of a 
special injunction, is a mixed question of fact and of 
construction ; and it need scarcely be observed that a de- 
fendant, having been enjoined from permitting a particular 
effect, capable of being produced by several causes, to be 
produced by a given cause, is not to be treated as guilty 
of a breach, merely because the effect has taken place, 
without proof connecting the effect with the particular 
cause. This was held in a case of Dawson v. Paver (6). 

(a) Kirkman v. Honnor, 6 Beav. 400. (6) 5 Hare, 424. 
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The point was simply one of evidence, and seems to have 
been almost too clear for argument. 

It is a breach, after the common injunction has been 
extended to stay trial, to obtain a judge's order for chang- 
ing the venue (c). And it is a breach of the common 
injunction restraining execution, if the defendant, having 
paid the money in dispute into the Court of law, proceeds 
after verdict to obtain a rule nisi to show why the money 
should not be paid out to him ; for that is a step towards 
execution (cf). 

But if a motion to commit for breach of an injunction for 
commencing an action, has been refused by the Court be- 
low, and then, pending a motion in the nature of an appeal 
motion, the plaintiff pleads to the action, that is not waiver 
of his right to move to commit before the superior Court(e). 

In Wellesley v. Lord Mornington (/) a motion was made 
to commit one Battley (who was Lord Mornington's ste- 
ward) for cutting timber, &c. in defiance of an injunction 
granted against Lord Mornington personally, without men- 
tioning his servants and agents. Battley had notice of 
the injunction. Lord Langdale allowed an objection that 
the injunction being against Lord Mornington alone, it 
was no breach in Battley to do the acts enjoined, and re- 
fused the motion, but without costs {g). 

In a recent case (A) the bill was filed by three share- 
holders of a company on behalf of themselves and the 
others, and the common injunction was obtained, running 
in the usual form to restrain proceedings by the defendants 
against the said complainants. The defendants put in their 
answer, and on account of its length and the extent of the 
transaction in question the plaintiffs obtained time for 
showing cause against dissolving the injunction on the 

(c) Pariente ?. Bensusan, 13 Sim. (/) Rolls, 4 May, 1848, MS., 
522. and 12 Jurist, 867. 

(d) Brooks v. Purton, 1 You. & (g) See also on this point Lewis v. 
Coll. C. C. 271. Morgan, 5 Price, 518. 

(e) Newman v.- Ring, 10 Jurist, {h) Lund v. Blanchard, 4 Hare, 
463. 290. 
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merits. In this state of things the defendants proceeded 
in their action against others of the shareholders not named 
as plaintiffs ; and it was held that this was no breach, as 
the injunction only applied to the persons named as com- 
plainants, and could only, as an order of course, benefit the 
shareholders generally, so far as an order in favor of those 
assuming to represent the shareholders would benefit them. 
But the Court held that in such a case, having regard to 
the rule which admits of a numerous body being repre- 
sented by a few of its members, a special motion to restrain 
proceedings against the shareholders represented, but not 
named, might be founded on the common injunction ob- 
tained in favor of the persons named ; but on such a mo- 
tion it would be open to the defendants to show any special 
circumstances by which they might be prejudiced if the in- 
junction were granted, and against which the Court would 
protect them, if all the shareholders were named as plain- 
tiffs. 
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CHAPTER V. 

OF THB PRACTICE ON DISSOLVING INJUNCTIONS. 

Sect. I. 
As to dissolving Injunctions to stay Proceedings at Law. 



1. Of making absolute or discharging 

the Order Nisi, 

2. Whether the Order Nisi can be dis- 

pensed with* 

3. Of showing Exceptions for Imperti- 

nence as Cause against dissolving, 

4. Practice as to dissolving or referring 

Answer for Insufficiency, 

5. When Orders Nisi may be obtained 

and made absolute. 



6. As to dissolving Iiyunction against 

some of several Defendants ; and 
as to Motion by some to dissolve 
against all, 

7. Effect if a Demurrer being allowed, 

8. Of reading Affidavits against the 

Answer, or in support of Allegan 
tions ignored by the Answer, 



1. The terms of the order nisi to dissolve the common 
injunction are, that the injunction is to be dissolved unless 
the plaintiff, his solicitor having notice, shall, on a day 
(named in the order) show to the Court cause to the con- 
trary ; and these terms were considered to be inconsistent 
with the allowance of any further time to the plaintiff to 
show cause. Therefore, where the answer was filed on 
the 30th May, and same day the defendant obtained and 
served an order nisi, the Court refused on the 2nd June 
(the day on which the cause was to be shown) to allow the 
plaintiff any further time, although the answer was of 
great length ; so that it was manifestly out of all question 
that the two days could have been sufficient for the plain- 
tiff to look into the answer to see whether exceptions 
should be taken to it (a) ; but this rule has been departed 
from in a late case, which seems undistinguishable from 

(a) Stanley v. Bond, 5 Beav. 175. 
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Stanley v. Bond. In the case referred to, the plaintiff had 
been unable to obtain an office copy of the answer at the 
time when the defendant was entitled to move to make 
the order nisi to dissolve absolute, and time was given to 
the plaintiff to see whether be would show merits or ex- 
ceptions for cause against dissolving (J). 

2. The case of Sharpley y. Perring (c) was referred to in 
Bordinave y.Wadeson (<f ), in support of a special motion to 
dissolve at once the common injunction. The Court refused 
the motion, with expressions of want of confidence in the 
accuracy of the report of the case of Sharpley v. Perring^ 
which, his Honor observed, was stated to be ex relatione^ 
without stating by whom it was reported. It is to be regret- 
ted that the special circumstances in Sharpley v. Perring 
are not stated in the report. In Bordinave v. Wadeson there 
were no very special circumstances, and therefore Sharpley 
V. Perring was clearly no authority for departing in that 
case from the usual practice of first obtaining an order nisi. 
The observations of the Court in Bordinave v. Wadeson 
must be taken, however, to throw much doubt on the 
authority of Sharpley v. Perring, for even the limited doc- 
trine, that in any case (except cases of the class of Loa^ v. 
Hornehy {e) ) the order nisi can be dispensed with in pro- 
ceeding to dissolve the common injunction. 

3. In a very recent case the Vice-Chancellor of England 
held, that, since the 11th Order of 1841, exceptions for 
impertinence cannot be shown for cause against dissolving 
an inj unction (/). His Honor said, " Under the New 
Orders of the Court, an answer cannot be referred gene- 
rally for impertinence, but the matters alleged to be im- 
pertinent must be specified by way of exception. Why, 
then, may not the answer in this case be taken as an 

(6) Gt6«)»v.Cftai/fer«,8 Bea^. 167. («) 2 Ves. & B. 291. 

(c) 8 Sim. 603. (/) Sime&n v. Davit, 12 Sim. 46. 

(d) 1 Coll. 432. 
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answer, disregarding those parts of it which have been 
excepted to as being impertinent." If this decision was 
right under the Orders of 1841, it is so equally now under 
the 38th Order of 1846. But the professed reason of it 
seems open to this objection, that it does not answer the 
reason given in Goodinge v. Woodham (g), viz. that as an 
answer cannot be excepted to for insufficiency, if it is in- 
tended to refer it for impertinence, and as there must be a 
judgment upon the reference for impertinence before there 
can be a judgment on the insufficiency, and as exceptions 
for insufficiency may be shown as cause against dissolving, 
all proceedings necessarily preceding them must also be 
sufficient cause. If, in accordance with Simeon v. Davis, 
the answer is to be taken as an answer, disregarding those 
parts of it which are excepted to for impertinence, the 
result would be, that a motion to dissolve would be made 
upon statements in the answer, which may be afterwards 
successfully excepted to as insufficient. 

4. As to the practice on references for insufficiency, the 
16th General Order of 1845, sect. 26, is substituted for the 
6th General Order of 1828. 

The 16th Order of 1846, sect. 26, has not altered the 
practice as to referring exceptions instanter in injunction 
causes, although in the 6th Order of 1828 injunction causes 
are expressly excepted from the delay of eight days before 
referring, and are not so in the Order of 1846. The prin- 
ciple IS this, that in an injunction cause the plaintiff is not, 
technically speaking, put to refer his exceptions at all, but 
his right is to show his exceptions as cause against making 
the order nisi absolute ; and then the Court, to avoid giving 
unjust credit to the exceptions, instead of looking into 
them, makes the reference mero motu, or at the request of 
the defendant (A). The practice in other respects stated in 
this section seems also unaffected by the 16th Order of 1845. 

(g) 14 Ves. 536. (h) Hughes v. Thomai, 7 Beav. 584. 

h2 
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5. It has been settled that the Court is always open, 
and that as well in the long vacation as at any other time, 
both for granting and dissolving injunctions ; and orders 
nisi and absolute to dissolve the common injunction, both 
obtained in the long vacation, were held regular (i). 

6. The point referred to in the Treatise, p. 419, has lately 
been decided upon a review of the authorities, and it has 
been held that where there is a common injunction against 
several defendants, some who have answered may dissolve 
as against themselves before the answers of the others 
have come in ; but they must first obtain the order nisi, 
and then proceed in the usual course to make the order 
absolute. The order nisi should also be taken expressly 
worded, so as to dissolve as against the particular defend- 
ants moving (;). In a recent case {k) an injunction had 
been obtained, and afterwards extended, to stay trial in a 
joint action; some of the defendants answered, and dis- 
solved the injunction as against themselves ; afterwards 
the others answered, but would not move to dissolve. 
Those who had dissolved as against themselves then 
moved to dissolve as against the other defendants, with- 
out serving those others with notice of the motion. It 
was held that, the action being joint, the interest must be 
presumed to be joint in the absence of any suggestion to 
the contrary ; it was held also, on the authority of Joseph v. 
Doubleday {l)f that some defendants may move to dissolve 
against all ; and the plaintiff not suggesting that the ab- 
sent defendants desired the injunction to continue, that 
notice to them was not necessary, and the injunction was 
accordingly dissolved. 

7. On the same principle, it should seem, on which it is 
held, that if a bill is dismissed, an injunction granted on 
such bill falls with it, is founded the rule, that where an 

(i) Lane v. Barton, 1 Phil. 363. Jurist, 956. 

0) Lewii V. Smith, 7 Beav. 470. (/) 1 Yes. & Bea. 497. 

{Jk) M*Gregor v. Conyngham, 12 
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injunction has been obtained, and a demurrer to the whole 
bill is allowed, the injunction is gone, and that although 
leave is given to amend (m), 

8. In Forster v. Teward (n), where the plaintiff showed 
for cause against making the common order nisi absolute, 
that the defendant had upon his answer been indicted for 
perjury, and that a true bill had been found against him, 
Lord Langdale, M. R., on the authority of Clapham v. 
White, held that insufficient cause. 

On the question whether, where facts are alleged by the 
bill, and the answer simply ignores them, affidavits can be 
read in support of the bill, there has been much conflict 
of authority. In the case of Ord v. White (o) facts essen- 
tial to the plaintiff's case were alleged in the bill, and by 
the answer neither admitted nor denied, but simply ignored. 
The Master of the Rolls thought (though it was not neces- 
sary to decide the point, as he granted the injunction irre- 
spectively of the affidavits tendered by the plaintiff,) that 
in such a case affidavits may be read by the plaintiff to 
prove the allegations of the bill. The case of Castellain v. 
Blumenthal ( p) was not cited in Ord v. White, 

In Barwell v. Barwell(q) the defendant by her answer 
stated, as to certain facts, that she had been informed and 
believed it to be true, &c. ; and Ord v. White was cited as 
an authority for reading affidavits on behalf of the plain- 
tiff to contradict those statements in the answer. But 
Lord Langdale, M. R., refused to hear them, observing 
that no one ever doubted that affidavits are inadmissible, 
when the defendant distinctly states his belief. His Lord- 
ship referred to his dictum in Ord v. White, observing that 
he had not decided the point, and neither recalling nor re- 
asserting the opinion that he had there expressed. 

The case of Edwards v. Jones (r) seems to have settled 

(m) Schneider v. Lizardi, 9 Beav. (p) 12 Sim. 47. 

461. (q) 6 Beav. 373. 

(n) 5 Jurist, 1031. (r) 13 Sim. 632 ; 1 PhU. 501. 
(o) 3 Beav. 357. 
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the point, although not upon an injunction motion. In 
that case, on a motion for a receiver, among other things, 
an affidavit was tendered by the plaintiff to prove the death 
of a particular person (the period of whose death was very 
material), the answer ignoring the fact of the alleged death. 
It was contended, on the authority of Ord v. White and 
other cases, that the affidavit was admissible; but the Vice- 
Chancellor of England held the affidavit inadmissible, and, 
on appeal. Lord Lyndhurst, C, affirmed the decision. "An 
affidavit," said his Lordship, " was offered to prove the fact 
that Howell Powell (the person whose death it was mate- 
rial to ascertain) was alive at the time of the death of the 
intestate. Now, where the question at issue is not the 
existence of a document, but a fact, I think that an affi- 
davit cannot be admitted to prove it in an interlocutory 
application like the present, though the answer neither 
admits nor denies it. There is an apparent discrepancy 
between the authorities on the subject, but I think that is 
the fair result of them («).'' 



Section 2. 
Of Dissolving Special Injunctions. 



1. Whether, when the Bill it demur- 

rahUt the Defendant may elect to 
move to dissolve, 

2. Of Affidavits. 

(a) What limit as to filing. 



(b) When Affidavits may be read 
and when not against the 
Answer, 
3. Of some if several Defendants mov' 
ing to dissolve. 



1. Where a plaintiff obtains an injunction upon affida- 
vits, the defendant, although he might try the question by 



(<) It may be proper here to re- 
mind the reader, that if an injunction 
is to be obtained or sustained on the 
merits confessed by the answer, the 
Court does not require for that pur- 
pose the degree of certainty which 
would entitle the plaintiff to a decree. 



It is sufficient if upon the answer a 
case of doubt appears, requiring inves- 
tigation. See p. 12 of the Treatise, and 
Glasscott V. Long, 3 Myl. 6c Or. 451 ; 
Willincsk v. Bentinck, 2 Hare, 1, 
see p. 1 1 ; Ord v. WkiU, 3 Beav. 357. 
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demurrer, is not under any obligation to do so, if he tfainkf 
that by moving to dissolve upon affidavits, he can placa 
his case better before the Court («). 

The same point in effect arose in Hudson v. Maddi- 
son{t), where it was contended that an objection* which 
can be taken by demurrer or at the hearing cannot be 
taken on a motion to dissolve an injunction. The Court 
thought it clear that it may. However, a motion to dis^ 
solve on the coming in of the answer will not be permitted 
to proceed pending a motion for production of documents, 
because the contents of the documents are part of the dis^ 
covery which the plaintiff is entitled to extract from the 
defendant (u). 

2. On the subject of reading affidavits, several important 
cases have been decided since the publication of the ori- 
ginal Treatise. 

(a). First, as to the limit to the filing of affidavits and 
counter-affidavits. 

Generally it may be said that the Court will at any 
time, before a motion is actually heard, postpone it, to 
allow of further affidavits, if the respondents desire it. Of 
course the party moving, can always save his motion if he 
wishes to file further affidavits. But if a respondent allows 
a motion to be partly heard, he will not be allowed to read 
affidavits filed afterwards, nor will the Court postpone the 
further hearing of the motion to allow such affidavits to 
be answered. The motion once fairly opened must be 
heard through, on the affidavits then before the Court (a;). 
To this principle must be referred two cases, in which it 
has been decided, that if a defendant moves upon his answer 
to dissolve, he cannot read as part of his case affidavits 
filed after the answer ; because, it was said by the Court, 

(<) BamesUy CaKal Company v. (u) iS^orer v. Jao^on, 12 Sim. 503. 

Twibiil, 7 Beav. 19. (x) Electric Telegraph Company v. 

(t; 12 Sim. 416. Nott, 11 Jurist, 273. 
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the plaintiff could not reply to such affidavits (y). For 
if the defendant filed after bis answer affidavits before 
the motion, gi^ii^g due notice, there seems no reason why 
be should not read his affidavits as well as his answer, 
treating of course bis answer as an affidavit (z). 

(b). Where a notice of motion was given before answer, 
and affidavits filed in support of it, and the motion stood 
over at the request of the defendant, that he might put in 
bis answer, and after he had done so, the plaintiff filed 
further affidavits in respect of title, contradicting the 
answer : it was held, that under those circumstances the 
answer must be treated as an affidavit, and consequently 
the further affidavits were admissible (a). But if a motion 
for a special injunction is made after the answer has come 
in (the motion not having stood over for the defendant's 
convenience, and that he may put his answer in), and no 
affidavits were filed before the answer, affidavits filed after 
the answer cannot be read in support of the motion even 
as to matters not connected with title ; and that, irrespec- 
tively of the question whether the notice was given before 
the answers were put in, or afterwards (6) ; still more if the 
motion stood over for the plaintiff's convenience (c). The 
judgment in Manser v. Jenner, and the learned reporter's 
notes, contain nearly all the learning upon this point. 

In Gardner v. M^Cutcheon{d), where, on a motion for 
an injunction to restrain a partner from getting partner- 
ship property into his possession, affidavits had been filed 
in support of the application, and then the defendant put 
in his answer, and affidavits were subsequently filed on 
both sides, it was held that the answer must be treated as 

(y) Barwise v. Brooks, 7 Jurist, See also Maden v. Vevers, 5 Beav. 

364 ; and Corporation of Liverpool v. 503. 

Morm, 1 1 Jurist, 609. (fc) Manser v. Jenner, 2 Hare, 

{%) Gardener v. M'CutcWn, 4 600 ; Lloyd v. J«nMns, 4 Beav. 230. 

Beav. 534. (c) TToodin v. Fteid, 15 Sim. 307. 

(a) Gibson v. Nicol, 6 Beav. 422. (d) 4 Beav. 534. 
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an affidavit, and the plaintiff's affidavits might be read 
against it. This case was referred to in the very recent 
case o{ The Attorney-General v. iS^raw^e(e), where affi- 
davits had been filed with the bill^ and an ex parte injunc- 
tion obtained. Then the answer was put in, and then 
affidavits were filed on both sides, and then a motion was 
made to dissolve. The defendants, instead of reading, 
formally withdrew their affidavits ; and on the plaintiffs ten- 
dering theirs filed after the answer, objected to their being 
read. The case of Gardner v. M^Cutcheon was cited, but 
the Court distinguished the case before it, on the ground 
that in Gardner v. M*Cutcheon the defendant must have 
read his affidavits, whereas here the defendants had with- 
drawn theirs. The point did not call however for actual 
decision, as the plaintiffs* affidavits were rejected on other 
grounds. 

Finally, in a very recent case, it was held, following 
Norway v. Rowe^f), that even where the plaintiff's affi- 
davits are filed before the answer, if the motion is not 
made till after the answer has been put in, the affidavits 
cannot be read against the answer on matter of title (^). 
And here must be noticed another recent case (A) calcu- 
lated to mislead, as it would appear from the report, that 
affidavits were read against the answer on a matter of title, 
on a motion made after answer. The fact was, as I have 
been informed by counsel engaged in the case, that the 
motion had stood over for the convenience of the defend- 



(e) V. C. K. Bruce, December, 
1848, MS. 

(/) 19 Ves. 143. 

( g) Roche V. Matthewtt 12 Jurist, 
643. The report is not perfectly clear 
as to whether the affidavits were ten- 
dered on matter of title only, or whe- 
ther they were also tendered and re- 
jected as to matter of fact. The writer 
has examined the registrar's minute- 
book of the day, and from that it ap- 



pears clearly that the objection was 
taken to affidavits being read on a 
question of title, the contention on the 
plaintiff *s part being that they might 
be read, even on that question, if filed 
before the answer. The affidavits 
were, as mentioned in the text, re- 
jected. 

{h) Commiisionert of Greenwich 
Hospital V. Blackett, 12 Jurist, 151. 
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ant, that he might put in his answer, so that the answer 
was treated as an affidavit, on the principle of Gardener 
V. M^Cutcheon. The defendants appealed, and the matter 
was compromised before the appeal was heard. 

It must not ttP forgotten, that an injunction obtained ex 
parte must stand or fall by the substance of the statements 
of the bill on which it was obtained. It follows, that affi- 
davits cannot be read in support of the injunction, to prove 
facts stated by amendment, tending to strengthen the right 
to the injunction (i). 

3. It has been doubted whether, where a special injunc- 
tion has been granted against several defendants, one of 
them can move to dissolve without bringing the others 
before the Court. The ground of the doubt is, that if the 
defendant moving should succeed, he materially changes 
the position of the other defendants. The Court, however, 
doubted at the same time whether, if present, the defend- 
ants not moving to dissolve, could oppose the motion (A). 
The point was not decided. 

(t) Attorney-General y* Strange, 13 (k) Thompson v. Geary, 5 Bear. 

Jurist, 110. 131. 
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BRIDGEMENT, bond Jide, of a li- 
terary work, not restraioed, 199. 
what constitutes bond fide abridg- 

ment, id. ; Sup, 36. 
what a colourable ooe, 200 ; Sup. 36. 

ACCOUNT, equity will interfere against 
proceedings at law, where a com- 
plicated account is necessary, to 
ascertain the claims of the parties, 
74. 

not where mere cross demands. Sup, 
10. 

as to mere complexity. Sup. 1 1 . 

if bill alleges unsettled account, that 
prevents demurrer, 75. 

when bill for an account of waste 
without an injunction will lie, 164 
etteq. 

result of the authorities on this point, 
167; and Sup. 10, II etteq. 

ACCOUNTANT, when restrained from 
disclosing information obtained in 
his employment as accountant, 
269. 

ACQUIESCENCE, when party stands 
by and fraudulently permits ano- 
ther to deal with his property, as 
for instance to commit waste, 
equity will relieve against pro- 
ceedings by the party so fraudu- 
lently acquiescing, 35 ; Sup. 4. 

same doctrine, especially if defend- 
ant has been allowed to expend 
money on the premises, 190. 

roust however be fraudulent, to de- 
prive a party of the right to pro^ 
ceed in respect of his legal rights, 
38. 

where creditor allows executor of his 
debtor to deal with a lease as his 
own, 36. 



no acquiescence by expectant heir of 
any avail while he is under the 
original pressure, 16. 

what sufficient on demurrer. Sup. 5. 

what on motion, id. 

ACT OF PARLIAMENT, injunction 
where unfair advantage would be 
given by the powers of an Act of 
Parliament, 71. 

principle of Act for empowering a 
company to carry a public work 
into effect, 285. 

doctrine of equity with r^ard to, 
286 et seq. 

ACTING — See Dramatic Represbnta- 

TION. 

ADDITIONS, bond fide, to literary work, 
entitled to protection by injunc- 
tion, 200. 

ADMINISTRATION, where, after ad- 
ministration suit instituted, exe- 
cutor restrained from bringing 
action, Sup, 9 — see Crbditor. 

ADMIRALTY COURT, equity has Ju- 
risdiction to relieve by injunction 
against proceedings in, 97, 98. 

ADVOWSON, where injunction granted 
to restrain presentation, 277 ; Sup. 
67. 

AFFIDAVITS, Court will not interfere 
against nuisance on conflicting affi- 
davits, where title not established, 
238. 

not necessary in interpleader suit to 
support motion for injunction by 
affidavit of facU, 324. 

but there must be affidavit of no col- 
lusion, 325. 

form of, in support of application to 
extend the common injunction, 
377. 

when it may be filed, 378. 
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AFFIDAVITS— «mtinu«£. 

what requisite on motion in notice to 
restrain iofiingement of patent, 
226 ; Sup. 45. 

as to reading, against answer, on 
motion lo dissolve injunrtion stay- 
ing proceedings at law, 424 ; Sup, 
101. 

never read to contradict answer, 424. 

but may to substantiate written in- 
struments neither admitted nor de- 
nied, 425. 

but not to establish facts neither ad- 
mitted nor denied, id, ; Sup. 101. 

motion may be made on, before an- 
swer, to dissolve special injunction, 
428. 

may be read against answer in cases 
of waste and analogous cases, 429. 

as to acts of waste, id. 

but not as to title, id. 

nor in cases of negociation of bills, 
id. 

distinction as to moving after answer 
for injunction, and moving after 
answer to dissolve injunction, 430. 

not admitted as to facts, which indi- 
rectly affect title, 431. 

answer must be full answer, id. 

if not full, treated as affidavit, and 
affidavits allowed to be read against 
it, id. 

when notice of motion to dissolve 
stands over for defendant to put 
in answer. Sup. 104. See more 
concerning affidavits. Sup, 104 
et seq, 

AGREEMENT, where obtained on frau- 
dulent representation, proceedings 
under, will be enjoined, 4. 

entered into in state of intoxication, 
19. 

to trade contrary to public policy, 30. 

party holding under agreement for a 
lease may obtain injunction to 
restrain ejectment, 49. 

where Court will not restrain land- 
lord, or will put the tenant on 
terms, id, 

whether Court will interfere by in- 
junction in support of, unless it can 
compel performance of the whole 
agreement, 256 ; Sup, 61 et seq. 

equity restrains acts inconsistent with 
giving full effect to an agreement, 
273. 

a fortiori if there be an express cove- 
nant, id, 

effect of party entitled to benefit^ of 
determination of a contract doing 



AGREEMENT— cmdiiKed. 

acts inconsistent with such deter« 
minatioo, 275. 
where partners have departed from 

terms of partnership acts, id. 
See SpECinc Pebformancb. 

ALTERATION of property— See Wastk, 
VI. 

AMENDING BILL— Sec Pa i otic ■, I. 

ANCIENT LIGHTS, jurisdictioQ tore- 
strain darkening, 245. 

does not necessarily exist because 
action will lie, id. 

what the foundation of the jurisdic- 
tion, id. 

position of building not material, id. 

diminution of value no gtoond for 
equitable interference, id. 

what the principle is, id. 

lights must be ancient lights, 246. 

or there must be some agreement, id. 

ANSWER, distinction between what 
equity confessed bdng requisite to 
sustain injunction, and what to 
sustain decree, 12 ; Sup, 102. 
See Practice. 

APPEARANCE— See Practice, VL 

ASSIGNEE, in bankruptcy, not restrain- 
ed at suit of geceral creditor from 
proceeding. Sup. 14. 

ASSIGNMENT of copyright, how to 
be attested. Sup. 33. 

ATTORNEY -GENERAL should be 
party to a suit to restrain public 
nuisance, 240. 
but need not, if it is private as well 
as public nuisance, id, 

ATTORNEY AND CLIENT— SeeSo- 

licitor. 

AWARD, restraining proceedings under, 
123. 

where reference not under stat 9 & 
40 Will. 3, c. 15, equity will in- 
terfere, id. 

ucus when reference under the sta- 
tute, id, 

whether equity interferes when the 
bill has been filed before th9 sub- 
mission is made a rule of a Court 
of law, 123, 124. 

made rule of Court, is comencement 
of proceedings at law, 402. 



B. 



BAIL— See Practice, II, 
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BANK OF ENGLAND, iojuDction re- 
fused to protect Bank against 
action by executors, for refusing 
to permit transfer of stock, 122. 

what course pursued where action 
brought against the Bank by one 
of two parties claiming the same 
fund, 327. 

not bound to look beyond the legal 
title to stock, 335. 

cannot restrain executor, where no 
specific bequest, from selling or 
transferring, 336. 

nor where doubtful whether a be- 
quest of stock ia specific or not, id, 

may be made parties to a suit to stay 
transfer of stock, id, 

but need not, id, 

what course to be pursued, id, 

BANKERS, injunction against, bringing 
action on foreign judgment, 333. 

BANKRUPT-BANKRUPTCY, when 
bankrupt restrained from bringing 
action against his assignees, 306. 

if bankrupt submits under protest, 
he will not be restrained from try- 
ing validity of commission, id, 

will be restrained from repeatedly 
and vexatiously trying it, id, 

but single trial does not amount to 
vexation, 307. 

where assignees restrained from sell- 
ing bankrupt's property, 306, 307. 

whether application for injunction 
should be by bill or by petition 
formerly doubtful, 307 et seq, 

settled practice now to proceed by 
petition, where application is in 
the bankruptcy, 309. 

whether in suit against assignees, 
bankrupt may be made a party to 
obtain discovery, id, 

where bankrupt may file a bill for 
discovery and injunction in mean- 
time, 310. 

ex parte injunction granted to solvent 
partners to restrain assignees from 
selling joint effects, id. 

Court will not in general interfere 
to restrain assignees from selling 
bankrupt's property, 311. 

creditor restrained from bringing ac- 
tion on bill where he has proved 
on it, id, 

where person holding joint and seve- 
ral security against partnership 
will be restrained from bringing 






BANK KVFT^continued, 

joint action, one partner having 
become bankrupt, 312. 

where landlord will be restrained 
from distraining on bankrupt te- 
nant, 312, 313. 

injunction granted to stay insertion 
of bankruptcy in Gazette, 313. 

Court will not stay advertisement 
after adjudication, id, 

ex parte injunction to stay London 
fiat improperly struck refused, id, 

where Court will interfere against 
legal title of assignees as such, 
id, 314. 

where bankrupt sequestrator will be 
restrained from acting under the 
sequestration, 314. 

effect of injunction to restrain pro- 
ceedings in Lord Mayor's Court 
against debtor who becomes bank- 
rupt, id ,315. 

where commissioners of bankruptcy 
not restrained from executing duty 
of examining bankrupt, 315. 

injunction to restrain action by as- 
signees, where their claim to lease- 
hold doubtful, 316. 

no jurisdiction to restrain assignees 
from proceeding at suit of general 
creditor. Sup. 14. 

whether bankruptcy of plaintiff is an 
abatement of a suit, 423. 

course as to dissolution of injunction 
where plaintiff becomes bankrupt 
or insolvent, 423, 424. 

as to restraining a party from pro- 
ceeding under Bankruptcy or In- 
solvency Acts against another. 
Sup. 56. 

jurisdiction of Court of Review to 
restrain proceeding at law, Sup.Ti, 

BENEFICES, jurisdicton to interfere 
between incumbrancers on eccle- 
siastical benefices, 331, 332. 
to restrain presentation to, 277 ', Sup, 
67. 

BILLS, party proceeding on bills ob- 
tained by fraud, 2 ; Sup, 12. 

where holder had no knowledge of 
illegality, 3. 

dishonoured on the face of it, 3. 

given in respect of gambling trans- 
actions, 4. 

of exchange, where it is alleged that 
it was given for a gambling trans- 
action, 5. 

where defendant had no knowledge, 
6,7. 
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BI LLS — con tinued. 

when money lent for garaing in fo- 
reign country, Sup. 2. 

where illegality of, appears at law, 5. 

given for gambling transactions not 
now void ; but held to have been 
given for an illegal considera- 
tion, 6. 

where taken in the name of a firm 
by partner expressly forbidden to 
draw in the name of the firm, id, 

effect of holder not proving that he 
had no notice of such bill nat 
being the bi'l of the firm, id, 

made on the face of them to an exe- 
cutor, 6. 

BISHOP, when restrained from insti- 
tuting, collating, or presenting, 
277; Sup. 61 
BOND, party proceeding on, obtained by 
fraud, 2. 

pro turpi causd, 10. 

bad on the face of it, 10, and see 
Jurisdiction. 

when ordered to be delivered up. 10. 

bonds given for obtaining public ap- 
pointments, 22. 

for fraudulent consideration gene- 
rally, 22, 23. 

bonds of resignation, 25. 

East India Company's bond ob- 
tained by fraud, Sup, 2. 

where given to do a thing on a future 
day, and it is not done, equity 
will, under ciicumstances, relieve, 
79, 80. 

relief against, where it contained an 
intricate condition, and time asked 
on that account, 80. 

BOOK, what under Copyright Act, Sup, 
32 — See Copyright. 

BREACH OF COVENANT— See Co- 
venant; Notice. 

BREACH OF INJUNCTION — See 
Practice, II. 

BROCAGE—See Marriage. 

C. 

CALENDARS, doctrine of equity as to 
copyright in, 201. 
what evidence of piracy in respect 
of, 202. 

CATALOGUE- See Copyright. 

COMMISSION TO EXAMINE WIT- 
NESSES, as to extending com- 
mon injunction, where the object 



is to have a commission to exa- 
mine witnesses, 385. 

commission cannot be obtained be- 
fore default, 386. 

suggestion as to effect on, of orders 
of 1833, id. 

COMMISSIONERS of sewers, jurisdic- 
tioii of equity to interfere against 
their acts 247 

COMPANY, East India Company's 
bond obtained by fraud. Sup, 2. 
See Public Company. 

COMPOSITION with creditors—See 
Deed; Creditors. 

CONVEYANCE, to give party colour- 
able qualification, 25. 

COPYHOLD— See Lord of Manor- 
Waste, XIII. 

COPYRIGHT, ground of jurisdiction to 

interfere in copyright, 191. 
Court acts as anciUaiT to a legal 

right, 192. 
jurisdiction not taken away because 

act of parliament gives special re- 
medy, id, 
plaintiff must show primd facie legal 

title, id. 
or equity to have one, Sup, 32. 
how done by author, 192. 
how by assignee, id, 
assignment under 8 Ann. c. 19, 

must be attested by two witnesses. 

Sup. 33. 
if no primd facie title shown. Court 

will not interfere till right tried at 

law, 193. 
parol licence by author may so far 

give right as to prevent injuaction 

at the suit of the author, t^. 
Court will not restrain piracy of a 

work against morality or public 

policy, id. 
nor of work throwing doubt on the 

Christian religion, 194. 
when Court will restrain publication 

of a work as that of a person who 

is abroad, 195. 
principle of this jurisdiction. Sup. 34. 
Court will interfere in favour of a 

clear equitable title, even though 
• legal title not complete, 196. 
effect of quantity in questions of 

piracy, id, 
what constitutes a fair use of a pre- 
ceding publication, 197. 
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COFYRIGHT— continued. 

whether taking cases at full length 
from volumes of reports, and add- 
ing notes, the latter being the 
most important part of the work, 
is piracy, 198. 

equity will not interfere in such a 
case till right tried at law, espe- 
cially if there has been delay, id, 

quantity no direct test of piracy, id, ; 
Sup, 35, 36. 

but may be of importance as an 
element, id, 

if there is injuria, plaintiff is to judge 
of damnum, Sup, 36. 

boTid fide abridgement of a larger 
work not restrained, 199. 

what constitutes a bond fide abridge- 
ment, id, ; Sup, 36, 

what a colourable abridgement, 200. 

bond fide additions entitled to protec- 
tion by injunction, id, 

effect of the author himself publish- 
ing extracts of his work, id, 

piracy of a play not published re- 
strained, id, 

doctrine as to copyright in publica- 
tions of the class of maps, road 
books, calendars, and simitar com- 
pilations, 201. 

extent to which it is protected in 
equity, id, 

what is evidence of piracy in such 
works, 202. 

copyright in accounts of natural cu- 
riosities, 203. 

when one person has published such 
a work, another person will be re- 
strained from putting forth another 
work in such manner as to give an 
impression of its being the work of 
the first author, id, 

usual order made to restrain piracy as 
between works of compilation of a 
voluminous character, 204, 205. 

course pursued by the Court in cases 
of alleged piracy of such works, 
205. 
when the Court will determine th^ 

question by inspection, id, 
when it will be referred to the Mas- 
ter, id, 

jurisdiction of equity to restrain the 

publication of letters, 206. 
piratical publication of letters writ- 
ten by plaintiff restrained, 207. 
secus as to letters written to him, id, 
suffering a party to keep letters, no 
authoiity to publish them, id. 



COFYRIGHT— continued. 

though copyright may subsist in 
familiar letters, eveiy private let- 
ter not necessarily subject of copy- 
right, 207. 

Court only interferes on the ground 
of right of property t 203. 

result of the authorities, 208, 209. 

injunction granted to restrain publi- 
cation of unpublished manuscripts, 
209. 

of catalogue of unpublished etchings 
and other works, Sup, 38, 39. 

no copyright independently of the 
statute, 209, 210. 

restraining the publication of trials 
before the House of Lords, 210. 

of cases depending in the 

Courts of law, id. 

where party complaining has insuffi- 
cient interest, 210, 211. 

what is not sufficient interest, id, 

injunction granted formerly to re- 
strain publication of written lec- 
tures, 212. 

so where merely oral, when a pre- 
sumption would arise that notes 
could only have been taken in 
breach of implied contract, id, 

bow question affected by 5 & 6 
Will. 4, cap. 65, id, 

copyright in translations, 213. 

not in copies of specifications of pa- 
tents taken from the Rolls, id, 

but subsists in reduced copies of 
drawings annexed to a specifica- 
tion, id. 

whether it subsists in copies of such 
drawings not reduced, 214. 

in designs, or engravings of things in 
nature, id, 

whether name of proprietor, and date 
of publication, must be engraved, 
id, 

injunction refused to restrain exhi- 
bition as a diorama of a copy of 
another's painting, 214, 215. 

injunction not granted to restrain 
copying engravings imported from 
abroad, 215. 
not to protect foreign copyright, id, 
whether foreigner can maintain copy- 
right for a work first published 
here, 216; Sup, 39, 40. 
effect of cotemporaneous publication 

abroad. Sup, 40. 
no copyright where there has been 

prior publication abroad, id, 
English subject purchasing copy 
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COPYRIGHT— fan(t/»tt«d. 

from foreign author, and first pub- 
lishing it here, may have copy- 
right, 216. 

whether converting airs of an opera 
into waltzes and quadrilles a bond 
fide alteration, 217. 

international copyright, id, 

when not necessary, on a motion to 
restrain piracy of prints, to pro- 
duce the prints, 218. 

Court adopting the certificate of a 
Court of law, that there is no 
copyright, does not put an end to 
the case, 219. 

provisions of copyright act, 5 & 6 
Vict. c. 45..5«p. 32. 

hookt definition of, id, 

copyright, definition of, id, 

dramatic piece, id. 

copyright in periodical works. Sup, 
33. 

how created, id, 

effect of publisher employing editor 
and editor paying writer. Sup, 33, 
34. 

entry to be made at Stationers* Hall, 
id. 

copyright in designs, Sup, 39. 

injunction to restrain applying de- 
sign though no selling, id, 

alien friend may have copyright in 
work composed abroad if published 
first in this country. Sup. 40. 

the copyright not avoided by cotem- 
poraneous publication abroad, id. 

copyright in dramatic music, id. 

COUNSEL, whether Court will interfere 
to restrain the retainer of parti- 
cular counsel, 270, 271. 

COURTS, in what Courts proceedings 

will be restrained, 101 — 104. 
where equity will not interfere to 

stay proceedings in another Court, 

131. 
as to restraining publication of cases 

depending in Courts of law, 210* 
A.nd see Jurisdiction. 

COVENANTS, where mutual covenants 
are absolute, equity will not inter- 
fere, 72. 

where held a contract, 1 53. 

and where a penalty, id, 

where there is a covenant to manage 
in a husbandlike manner, injunc- 
tion will be granted against con- 
verting plough land into pasture, 
154. 



COVENANTS— WfitinM«d. 

construction of, to deliver up pre- 
mises, if wanted for building, 276. 

>— that if lessor is minded to build, 
premises should be given up, id, 

breach of, in lease, Sup. 13. 

injunction to restrain breach of, 
though not running with the land. 
Sup, 60. 

oppressive covenants. Sup. 61. 

by solicitor's clerk not to practise, 
268 i Sup. 66, 67. 

CREDITORS, relief against deeds en- 
tered into with particularcrediton, 
in fraud of a general composition, 
2 1 ; Sup. 3. 

where creditor allows executor of 
his debtor to deal with a lease as 
his own, he will be restrained 
from preventing the creditors of 
the executor from taking such 
lease in execution, 36. 

effect of creditor, who has a title 
against a surety, dealing with the 
principal debtor, so as to vary the 
position of the surety. 38, 39. 

where creditor gives time to a surety, 
39. 

rule between creditor and surety ap- 
plies, though surety knows that 
time has been given to the prin- 
cipal, 41. 

but creditor cannot act, and then 
withdraw his act, id. 

if surety makes fresh promise, he be- 
comes liable, id, 

surety cannot, by his own act, dis- 
charge himself, id, 

and the case is not altered by the 
terms of the bond being indefinite 
as to duration, 42. 

injunction not maintained to protect 
surety, merely because a further 
sum has been lent to the debtor, 43. 

whether a creditor having a personal 
remedy, and also a fund provided 
out of the debtor's estate, must 
first apply to the latter, 57. 

no general rule on this subject, 61. 

reference of such cases to the prin- 
ciple of marshalling, id. 

injunction to stay proceedings by 
creditor, where there is a decree in 
a creditors' suit, 108. 

but not if there is no decree, id»; 
Sup, 15, 16. 

nor if there is only a reference under 
orders of May, 1 839, id. 
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C REOn O RS— continued. 

principle that a judgment is a decree 
in favour of all creditors, 109. 

injunction in creditors' suit, who to 
be obtained by, id, 

may be had on motion, id, 

costs in, 110, Sup. 17. 

executor must state assets, 1 10. 

whether material that the decrees 
should be before the judgment at 
law, id, 

effect of the nature of the suit in 
equity, 113. 

if suit by one creditor on behalf of 
all others, injunction may be had 
after decree for account, id. 

but if suit by creditor on his own be- 
half merely, injunction not granted 
till after final decree, id, 

effect of the kind of judgmental law, 
113. 

distinction where the judgment is 
de bonis testatorit, and where it is 
de bonis testatoris et si non de pro- 
priis, id, 

examination of the above distinction, 
1 13 et seq. Sup. IT et seq, 

result of the authorities on this point, 
121, Slip. 20. 

judgment creditor cannot obtain in- 
junction to restrain waste by heir 
and administrator of debtor, unless 
danger of debt being lost, 179. 

under voluntary deed for payment of 
creditors, a creditor cannot re- 
strain trustees of a second deed 
from acting under it, 255. 

creditor restrained from bringing ac- 
tion on a bill against assignees of 
bankrupt, where he has proved on 
it, 311. 

CROSS DEMANDS— See Account; 
Set-Opp. 
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DEED, equity has jurisdiction to inter- 
fere against, on the ground of ille- 
gality, where the illegality appears 
only by evidence dehors, 9, 10. 

secus, where illegality apparent on 
face of instrument itself, 9. 11. 

when ordered to be delivered up and 
when not, Sup, 2, 3. 

statement of general doctrine on this 
head, 11. 

as to illegality of. Court does not 



DEED — continued, 

require certainty to induce it to 
interfere, 12. 

executed by married woman, under 
circumstances of duress, relieved 
against, 18. 

executed while in a state of intoxica- 
tion, relieved against, if any unfair 
advantage taken of that circum- 
stance, 19. 

or where there has been contrivance 
to induce the party to drink, id, 

or if, on the face of the agreementy it 
appears that there is a degree of 
unfairness, id, 

secus, if the sole ground is the mere 
fact of intoxication, 20. 

only when intoxication total. Sup, 3. 

entered into with particular creditors, 
in fraud of general composition 
deed, 21. 

separation deed between husband 
and wife, 30. 

when title deeds of mortgaged estate 
so dealt with by mortgagee, that 
mortgagor cannot obtain them on 
paying mortgage money, injunc- 
tion granted to restrain proce^ings 
by mortgagee, 68. 

DELAY — See Laches. 

DEMURRER does not lie to inter- 
pleader bill, because some of the 
parties out of the jurisdiction, 326. 
And see Acquiescence; Practice, 
VL 

DESIGNS, copyright in, of things in 

nature, 214. 
whether name of proprietor, and date 

of publication, must be engraved, Id. 
copyright in designs for ornament or 

use in manufactures. Sup, 39. 

DESTRUCTION— See Trespass. 

DEVASTAVIT, constructive, 6. 

DEVISEE, cannot restrain waste by heir 
at law disputing the will, 188. 
neither it seems can heir restrain 
devisee, who states will duly exe- 
cuted, 188. 

DISSOLVING — See Practice, IV. 
andV. 

DISTRAINING, where no ground for 
tenant to stay landlord from dis- 
training, 339. 

I 
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DISTRINGAS, Sup. 83. 
restraiaing order, td. 

DRAMATIC PIECE, what, ander co- 
pyright act. Sup, 32. 
to what extent protected, id,, 40. 

DRUNKENNESS — See Intoxication. 

DURESS, jurisdiction to relieve in cases 

of, undoubted, 330. 
where it will not be exercised, id, 
relief against deed executed by roar- 

ried woman under duress, 18. 



ECCLESIASTICAL CORPORA- 
TIONS— See Waste, XIV. 

ECCLESIASTICAL COURT, equity 
will not in general interfere against 
proceedings in, by prohibition, 97. 

but will by injunction, 96, 97. 

injunction to stay legatee from suing 
in, 100. 

EJECTMENT, when landlord restrained 
from bringing ejectment against 
tenant holding under agreement, 
and when not, 49 et seq, 

where doubt as to contract for lease 
between plaintiffand defendant, 50. 

restrained m aid of specific perform- 
ance where colour of right shown, 
61. 

party holding under agreement and 
treating the land in a grossly un- 
husbandlike manner, not entitled 
to injunction against ejectment, 52. 

where lessee of charity lands mixes 
them with his own, he will be re- 
strained from bringing ejectment 
till it is ascertained which are the 
charity lands, 71. 

course for landlord when ejectment 
brought against his tenant, 338. 

landlord cannot have injunction to 
stay execution in, if he has let ac- 
tion go on for judgment, id, 

when real question cannot be tried in 
ejectment. Sup, 8. 

ENGRAVINGS, copyright in, 214. 
imported from abroad not protected 
by injunction, 215. 

EQUITY doubtful.—See Answer; In- 

JUNCTION. 

ETCHINGS, restraining publication of 
catalogue of unpublished etchings. 
Sup. 38, 39. 



EXCEPTIONS. — See Prictice, IV.; 
Injunction. 

EXECUTOR, will be restrained from 
selling property when he sets up 
claim to it as a gift, which is im- 
peached by the bill, 178. 

but not at suit of annuitant for his 
protection as to future instalments, 
trf. 

when restrained and when not. Sup, 
9,16. 

waste by.— See Waste, XVI. 

EXECUTION, where Court will restrain 
execution, but not proceedings up 
to judgment, 65. 

EXPECTANT HEIR, protection of 
equity to expectant heirs amounts 
almost to incapacity to bind them- 
selves, 16. 

persons dealing with, must show that 
the bargain was righteous, id, 

no acquiescence or confirmation by, 
of any avail while the original 
pressure continues, id, 

but protection of equity withdrawn, 
if parent or person in loco parentis 
cognisant of the transaction, id, 

or if party in the position of expect- 
ant heir, after repudiating the 
transaction, acts on it so as to 
vary the situation of the other 
party, id, 

EXPECTATIONS, settled practice of 
equity to interfere against securi- 
ties founded on expectations, un- 
less full value given, 15. 

but purchaser at sale by auction not 
bound to prove that full value 
given, id, 

unless sale so conducted as to make 
it clear that it is not evidence of 
fair market price, td. 

nothing inequitable in agreement 
between parties, having equally 
expectations from a third party, to 
divide whatever he shall leave 
them, 14. 

when instruments are founded on 
expectation from third parlies con- 
cealed from them, 13. 

EXTENDING IN.— See Practice, III. 



F. 



FIAT, injunction to restrain suing out, 40 
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FOREIGNER, whether he can sustain 
copyright for a work 6rst pub- 
lished here. 216; 5up. 39, 40. 
foreign copyright not protected, 215. 

FORFEITURE, equity relieves against, 
sometimes, 76. 

but there must be full compensation, 
77. 

what is meant by full compensation, 
id. 

when time" desired to comply with 
condition of a bond, on ground of 
its being intricate and insensible, 
an injunction granted, 80. 

whether equity will interfere against 
wilful breach of condition, id. et 
uq, 

or against breach, not wilful, where 
it cannot be ascertained with cer- 
tainty what is compensation, id. et 
Hq, 

principle resulting from the autho- 
rities on this point, 88. 

application of tne principle as be- 
tween lessor and lessee,' 88, 89, 
Swp, 11. 

relief against, when landlord a lu- 
natic, 90. 

under special circumstances relief 
against, by neglect to repair, id, 

where party entitled to l)enefit of, 
by his own conduct waives the 
breach, 91. 

not waiver where assignors take pos- 
session and sublet, assignees hav- 
ing abandoned possession, 91, 92. 

nor is it waiver ot covenant against 
carrying on certain trades, if land- 
lord permits some one, 92. 

no relief against forfeiture of legal 
title to a ship, where forms of ship 
registry acts not complied with, 93. 

FRAUD, party proceeding on bond or 
bill obtained by, 2. 

or promissory note, id. 

when note indorsed after it is due, 
jury to presume fraud on slight 
circumstances, 3. 

when agreement obtained by fraudu- 
lent representation, proceedings 
under it restrained, 4. 

Court will open solicitor's bill, even 
afterpayment, if there is fraud, 12. 

not if only inaccuracy, id. 

where instruments are founded on 
expectations from third parties 
concealed from them, 13. 



FRAUD--conttnufd. 

nothing inequitable in agreement be- 
tween parties, having expectations 
from thifd party, to divide what 
he shall leave them, 14. 

Court relieves against deeds entered 
into with particular creditors in 
fraud of general composition deed, 
21,5up. 3. 

where fraud in the party from whom 
a legal title passes will prevent 
him from obtaining an injunction, 
33. 

in effecting insurance, 34. 

where a party stands by and fraudu- 
lently permits another to deal with 
his property, as, for instance, to 
commit waste, equity will relieve 
against proceedings by the party 
so fraudulently acquiescing, 35. 

where a party having title fraudu- 
lently suffers another to grant 
leases, 36. 

effect of such acquiescence by a cre- 
ditor, id.^ 

where parties make false representa- 
tions or conceal their claims to 
assist in a fraud on third parties, 
equity will restrain them from en- 
forcing their claims, 43. 

rule applies although the claim is in 
itself originally rair, 45. 

in these cases the rulegta jtrior est m 
tempore potior eit in jure applies, id. 

Court interferes against fraudulent 
use of another's name or reputa- 
tion, 230. 

as where coach proprietors fraudu- 
lently use the designation and 
marks of others, 231. 

but not against use of name of a 
professional man. Sup. 34, 35. 

fraudulent putting forth of literary 
work, Sup, 37. 

See Acquiescence. 



G. 



GAMING TRANSACTIONS, equity 
has jurisdiction to relieve against 
instruments given for, 4. 

and to decree payment, id. 

will not always interfere, id. 

principle, that if plaintiff wants dis- 
covery, equity will restrain pro- 
ceedings till the circumstances are 
explained, id. 

bills given in respect of, id, 
12 
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GAMING TRANSACTIONS -cr>nt. 

when defendant did not know the 

money lent was for the purpose of 

gaming, 6. 
when money lent for, in foreign 

country, Sup. 2, 
not now void, but held to have been 

given for an illegal consideration, 6. 

GOODWILL, injunction refused to re- 
strain party having sold goodwill 
from commencing a similar busi- 
ness, 234. 

secus, if he holds out that he is re- 
suming original business, id. 

effect on title of plaintiff in such 
cases, of his having himself de- 
ceived the public, 236. 

GOVERNMENT, body purporting to 
be a foreign government, not no- 
ticed as plaintiff, where not recog- 
nised by this government, 331. 
whether it can be noticed at all. id, 
department of the executive of this 

country may be restrained, id, 
jurisdiction to mterfere under con- 
ventions between this and a foreign 
country, id, 

GUARDIAN, when restrained from 
bringing action for balances al- 
leged to be due, 269, 270. 



H. 



HEIR, injunction not sustainable by, 
against devisee stating will duly 
executed, 188. 
not enjoined at suit of devisee, id. 
And see Expectant Heir. 

HUSBAND AND WIFE, of restraining 

wife from proceeding on a deed of 

separation, 30. 
validity of separation deed, id, 
husband restrained from meddling 

with wife's separate estate. Sup, 79. 
husband restrained from proceeding 

in Ecclesiastical Court for his 

wife's legacy, 71. 



L 



ILLEGAL INSTRUMENT, Court does 
not require certainty of the ille- 
gality to induce it to interfere, 12. 

IMPERTINENCE, referring bill for, 
350. 
in answer. — See Practice, IV. 



INFANTS, jurisdiction over marriages of 
infants, 330. 
where infants entrapped into a mar- 
riage injunction will be granted 
to restrain the parties from holding 
any communication pending pro- 
ceedings in the Spiritual Court, 
331. 

INFLUENCE, instruments obtained un- 
der undue, 18, Sup, 3. 

voluntary gift obtained under, re- 
lieved against, id, 

so deed executed by married woman 
under circumstances of duress, id. 

INJUNCTION, party entitled to, if an- 
swer admits a case proper for in- 
vestigation, though not enough for 
a decree, 12, Sup, 102. 

party entitled to, though defendant 
undertakes not to continue injury. 
Sup. 22, 23. 

who may move on behalf of receiver 
to restrain waste, iS»p. 27. 

mandatory, 260, ets^q. Sup. 64,65. 

granted, although final decree made 
not noticing injunction. Sup, 82. 

not granted to restrain use of the 
name of professional man. Sup, 
34, 35. 

against fraudulent putting forth of 
literary work. Sup. 39. 

binds only in favour of plaintiff 
named. Sup. 83. 

restraining order. Sup, 83. 

interim orders, what they are. Sup, 
84. 

on what terms granted, id, 

on dissolving common injunction, 
plaintiff not, strictly speaking, put 
to refer answer, 5up. 99. 

his right is to show exceptions for 
cause, id. 

See the several heads, and in parti- 
cular Practice. 

INSOLVENCY, where party contracts 
for a lease and assigns nis interest, 
his insolvency no ground, under 
circumstances, for the landlord to 
refuse specific performance, 50. 

course as to dissolution of an injunc- 
tion where plaintiff becomes insol- 
vent, 424. 

as to restraining party from proceed- 
ing against another under insol- 
vency acts. Sup, 6. 

INSPECTION, when Court will deter- 
mine question of piracy by, 205. 
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INSPECTION— conltnued. 

where it will be referred to the mas- 
ter, 205. 

when ordered od motion for injunc- 
tion to restrain infringement of 
patent, Sup, 47 et seq, 

inspection in cases of injunctions to 
restrain working of mines, Sup, 52, 

INSUFFICIENCY OF ANSWER. 
See Practice, IV. 

INSURANCE, fraud in effecting, 34. 
discovery in respect of, id, 
but no injunction, id. 
delivering up of policy, id, 

INTERIM ORDERS. See Injunc- 
tion. 

INTERPLEADER, principle of inter- 
pleader suit, 321. 

injunction is granted where double 
claims at law against party claim- 
ing no interest, id, 

not refused because there is but one 
legal owner against whom plain- 
tiff may have no defence, 322. 

grantable to restrain proceedings in 
equity as well as at law, id. 

where an injunction in interpleader 
not granted, 323. 

praciice for plaintiff in interpleader 
to apply at once for special in- 
junction to stay all proceedings on 
paying money into Court, 324. 

injunction in interpleader granted, 
the trial coming on next day, id, 

not necessary to support motion for in- 
junction in, by affidavit of facts, id, 

but there must be affidavit of no col- 
lusion, 325. 

when bill filed by officer of a com- 
pany, .Sup. 76. 

formerly held that no injunction 
could be granted till money paid 
into Court, id. 

and rule so at the present day, id, 

if bill filed in respect of money on 
which interest payable, bill must 
offer to pay it. Sup. 76. 

in general Court will restrain either 
party from proceeding against 
stakeholder, 326. 

secuSf where point can be decided in 
an action of trover, t^. 

interpleader bill not demurrable be- 
cause some of the parties out of 
the jurisdiction, id. 



INTERPLEADER— con*mM«d. 

what the course of practice under 

such circumstances, 326. 
what course where action brought 

against the Bank by one of two 

parties claiming same fund, 327. 
generally tenant cannot sustain bill 

of inter pleader against landlord, id, 
but if tenant admits title as landlord, 

being ignorant of its being dis- 
puted, he may nevertheless file bill 

of interpleader, id, 
tenant may file bill of interpleader 

where mortgagor and mortgagee, 

or trustee and cestui que trust 

claim rent, id, 
or where double demand arises out 

of act of landlord himself, id, 
interpleader act at common law, id. 
plaintiff in interpleader suit must use 

due diligence to get in answer, 

Sup. 76. 
defendant answering, not entitled as 

of course to dissolve injunction, 

id. 
what is proper course, id, 
interpleader act does not apply where 

question equitable. Sup, 76. 

INTOXICATION, relief against deed 
entered into in state of intoxica- 
tion, if any unfair advantage taken, 
19. 

or where there has been contrivance 
to induce the party to drink, id, 

or if on the face of the agreement it 
appears that there is a degree of 
unfairness, 19. 

secus, if the sole ground is intoxica- 
tion, 20. 

relief only where total intoxication. 
Sup, 3. 

secus, if intoxication partial, id, 

IRREPARABLE MISCHIEF. — See 
Nuisance; Trespass. 



J. 



JOINTRESS— See Waste, IV. 

JURISDICTION, equity has, to enjoin 
against proceeding at law on a 
note, although relief might be had 
at law, 3. 

when illegality of a bill appears at 
law, equity will not interfere, 5. 

whether equity has jurisdiction to 
withdraw from a jury a question 
already the subject of an action, 8 • 
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JURISDICTION-continiied. 

whether equity has, to restrain pro- 
ceedings on a note overdue, be- 
cause party may not t>e able to 
recover on it at law, 9. 
distinction that equity has jurisdic- 
tion to interfere where the illega- 
lity of an instrument appears only 
by evidence dehors the instrument, 
9, 10, 5np. 4. 
when it will order instrument to be 

delivered up, 10. 
when not, Sup, 23. 
not when the illegality appears on 

the face of the instrument, id, 
statement of the general doctrine on 

this head, 11. 
to justify interference of equity on 
this point, there must be wrongful 
possession of the instrument as 
well as proof only aliundi of the 
.illegality, 12. 
Court does not require certainty of 
the illegality of an instrument, id, 
semble, no jurisdiction to grant in- 
junction against action on policy 
of assurance, 34. 
as to restraining party from nroceed- 
ing against another under the bank- 
ruptcy or insolvency acts, 40, 
Sup, 6. 
equity relieves where party has good 
matter of defence, but cannot use 
it, owing to defective forms of pro- 
cedure, 64. 
where cross demand purely legal, 

injunction refused, id, 
so when title, if any, legal. Sup, 9, 
Court will not exercise, merely on 

ground of injustice, 65. 
nor of hardship, 72. 
nor where the matter has been dis- 
cussed at law, and could be there 
fully discussed, 66. 
nor where there is a legal and equi- 
table defence. Sup, 10. 
it roust appear that the party has 
used due diligence, and that the 
Court of law cannot take full cog* 
nisance of the whole case, 65. 
Court will not restrain a party who 
has not only the better legal title 
but also a good equity, 67. 
equity will not interfere merely to 
enable a party to get fresh wit- 
nesses to prove his case at law, id, 
iecut, if new facts appear by the an- 
swer itself, which the plaintiff 



JURISDICTION— continued. 

might not be able to get at law, 
67. 
equity interferes on ground of com- 
plicated account being necessary 
to ascertain claim of parties, 74. 
Court refuses to interfere b^ prohibi- 
tion against proceedings in the ec- 
clesiastical Courts, 97. 
but will enjoin the parties, id, 
injunction against proceedings in the 

Admiralty Court, id, 
not necessary that Court should find 
case showing plaintiff entitled to 
relief at all events, 98. 
sufficient if case made for investiga- 
tion, 99. 
jurisdiction will not always be exer- 
cised to stay proceedings ib other 
Courts, id, 
equity restrains the person proceeding, 
not the Court in wbicn the pro- 
ceedings are, 96. 
injunctions against proceeding in ec- 
clesiastical Courts, id. 
jurisdiction to restrain proceedings in 
Admiralty Courtfirmly established, 
98. 
injunction to stay legatee from suing 

in the ecclesiastical Court, 100. 
no jurisdiction to interfere against 

obtaining probate of will, id, 
but Court will interfere where fraud 
practised against next of kin after 
death of testator, id, 
injunctions against proceedings in 
the Scotch Courto, 101. 

and in the Irish, id, 

in the Lord Mayor's Court, 102. 

— in colonial Courts, id, 

where Court will assist jurisdiction 

of foreign Court, id. 
whether equity will enjoin proceed- 
ings in another Court of equity, 
103. 
when party proceeding at law and in 
equity at the same time, he will 
be put to his election, and injunc- 
tion granted if he electa to pro- 
ceed in equity, 105. 
injunction may sometimes be obtain- 
ed with the order to elect, id, 
injunction to restrain proceedings in 
equity where concurrent suits, 105. 
but if suits for different objects, no 
injunction will be granted, id,. 
Sup, 15. 
injunction granted in Ireland on in- 
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JUR ISDICTION ^continued. 

terlocutory application not binding 
here, though an authority, 106. 

seeus, perhaps, if it had been a final 
judgment, id, 

jurisdiction to enjoin proceedings 
elsewhere after the matter has 
been drawn within the jurisdiction 
of equity, 106, 107, Sup. 9. 15. 

application of, to administration suit, 
107. 

so to suit for specific performance, id, 

jurisdiction to stay proceedings at 
law in a creditor's suit after decree, 
108. 

but not unless there is a decree, id., 
Siip, 15. 

efilect on jurisdiction to restrain pro- 
ceedings at law by creditor, of the 
nature of the suit in equity, 113. 

if suit by one creditor on behalf of all 
others, injunction after decree for 
account, id. 

if suit by creditor on his own behalf 
merely, injunction not granted till 
after final deciee, id, 

effect on jurisdiction of the kind of 
judgment at law, id. 

distinction where the judgment is de 
bonis testatoris, and where it is de 
bonis testatoritet si non de propriis, 
id. 

examination of this distincdon, id, et 
seq.f Sup, 17 et seq, 

result of the authorities, 121. Snp, 20. 

injunction refused to restrain execu- 
tors from bringing action against 
Bank for refusing to permit transfer 
of stock, 122. 

jurisdiction in regard to restraining 
proceedings upon an award, 123. 

where reference not under the stat. 
9 & 10 Will. 3, c. 15, equity will 
interfere, id, 

secuSf where reference under (he stat., 
id, 

no jurisdiction to restrain action on 
a bond given to the master of an 
apprentice^ on ground of misuser 
of the apprentice, 126. 

jurisdiction of the Court to restrain 
proceedings against its officers, 
127, Sup. 20. 

where process of Court issued irregu- 
larly, injunction granted to restrain 
proceedings against officers for exe- 
cuting it, id, 

so where process issued regularly, 
but irregularly executed, id, et seq. 



JURISDICTION— <»n«tnw«d. 

result of the authorities . that where 
wrong done by an ofiicer of the 
Court in executing its orders, in- 
junction will be granted to restrain 
proceedings in any other Court, 
130. 

where auctioneer employed in sale 
under direction of the Court has 
carried in claim before the Master, 
he will be restrained from bringing 
action, id. 

where commissioners for examina- 
tion of witnesses restrained from 
bringing actions for their fees, id, 

what is meant by person being with- 
in the jurisdiction of the Court, 
131. 

when Court will not interfere to stay 
proceedings io another Court, id, 

parties applying must have a suffici- 
ent interest, 132. 

whether the Court has jurisdiction to 
prevent parties from petitioning 
the legislature, id, 

clear that it cannot interfere, if pro- 
ceedings in the legislature have 
gone so far as the introduction of 
a bill, id, 

jurisdiction to interfere in cases of 
copyright, not taken away because 
act of parliament gives a special 
remedy, 192. 

to restrain publication of letters, 206. 

as to restraining publication of trials 
before the House of Lords, 210. 

of cases depending in the Courts of 
law, id, 

commissioners of sewers are a Court 
of record, 247. 

but equity has jurisdiction to inter- 
fere against their acts, id, 

where equity will interfere against an 
order made by magistrates at 
quarter sessions, 248. 

Court cannot compel performance of 
substantive act, 260. 

but will in certain cases by injunc- 
tion specially worded, nI. 

jurisdiction not approved in a late 
case, 263. 

result of the authorities that the ju- 
risdiction exists, 265. 

but will not be extended, id. 

Court will not exercise it to compel 
carrying on a business, id, 

but will restrain a party from so deal- 
ing with his property as to pre-r 
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JURISDICTION— cowfinM^d. 

elude himself from fulfiUiDg bis 
covenants, 266. 

generally jurisdiction of equity not 
ousted because there is a remedy 
at law, 328. 

injunction granted where an equity 
exists on which Court of law re- 
fuses to adjudicate, 329. 

not granted against sheriff seizing 
under judgment against landlord, 
where tenant has possessory light, 
id, 

general rule that Court will not 
grant injunction in aid of legal 
right, where it has strong doubts 
whether that right would be sup- 
ported at law, 329, 330, Sup. 78. 

jurisdiction to interfere between in- 
cumbrancers on ecclesiastical be- 
ne6ces, 331. 

Court will not notice as plaintiff 
body purporting to be foreign go- 
vernment, where not recognised by 
this government, 331. 

whether it can be noticed at all, id, 

department of the executive of this 
country may be restrained, id. 

Court may interfere under conven- 
tions between this and a foreign 
country, id, 

pending litigation in ecclesiastical 
Court touching grant of probate, 
injunction will be granted restrain- 
ing interference with the testator's 
estate, 177. 

principle on which the Courtinter- 
feres, id, 

distinction between absence of juris- 
diction and refusal to exercise. 
Sup, 15. 

whether jurisdiction to disobey act of 
parliament. Sup, 72, 73. 

when party amenable to jurisdiction 
for unintentional injury to pro- 
perty. Sup, 77, 78. 

JURY, railroad company not permitted 
to include in precept to jury lands 
different from those included in 
notice, 291. 



L. 



LACHES, more important as against a 
public comfNiny, than in other 
cases, 293. 



LACHES— eontintiecj. 

what constitutes such laches as will 

deprive a party of his right to an 

injunction against a company, 

294. 
laches may deprive a defendant of 

his right to dissolve, id, . 
effect of, generally. Sup, 31. 
effect of, on plaintiff put to try right at 

law speedily. Sup. 42. 
effect of, in reference to companies* 

Sup. 70. 
in reference to patents, id, 
effect of, where plaintiff left to bring 

action and does not. Sup, 85. 

LANDLORD AND TENANT, appli- 
cation of the principle of relief 
against forfeiture as between land- 
lord and tenant, 88. 

under special circumstances relief 
against forfeiture by neglect to re- 
pair, 90. 

relief against forfeiture by tenant, 
where landlord a lunatic, id, 

when Court will restrain landlord 
from bringing ejectment, 49. 

or will put the tenant on terms, id, 

when it will not, id, 

not restrained when tenant under 
agreement insolvent, id, 

landlord not restrained from bringing 
action for rent because premises 
are burnt, 73. 

landlord does not waive covenant 
against carrying on certain trades, 
by permitiing one of them to be 
carried on, 92. 

course for landlord to pursue, when 
ejectment brought against his te- 
nant, 338. 

landlord cannot have injunction to 
stay execution in ejectment, if he 
has let the action go on to judg- 
ment, id, 

where landlord will be restrained 
from distraining on bankrupt te- 
nant, 313. 

generally tenant cannot restrain bill 
of interpleader against landlord* 
327. 

but when tenant admits Utle as 
landlord being ignorant of its 
being disputed, be may file bill of 
interpleader, id, 

tenant may file bill of interpleader 
where mortgagor and mortgagee, 
or trustees and cestui que trutt, 
claim rent, id. 
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LANDLORD, &c.— Piwifiniied. 

or where double demaDd arises out 
of act of landlord himself, 327 — 
See Covenant. 

LEASE — LEASEHOLD — LESSEE, 
party boldiog under agreement 
for, may obtain injunction to re- 
strain ejectment, 49. 

when lease granted under power, 
and Court cannot see that the 
lease is clearly not within the 
power, injunction will be granted 
against ejectment, 51. 

no waiver of agreement to take a 
lease, that the party refuses to 
execute a l^ase, id, 

party holding under agreement will 
not obtain injunction to restrain 
ejectment, if he has treated the 
farm in a grossly unhusbandlike 
manner, 52. 

where lessee of charity lands mixes 
them with his own, he will be re- 
strained from bringing ejectment 
till it is ascertained which are the 
charity lands, 71. 

where a partner agrees to take a 
lease for the partnership, and 
takes it in his own name, 282. 

where partners take a lease and one 
dies, 282. 

injunction to restrain action in re- 
spect of leasehold by assignees of 
a bankrupt, where their claim to 
the leasehold doubtful, 316. 

breaches of covenant in. Sup, 13. 

LECTURES, of injunctions to restrain 
publication of, 212. 

LEGACY, husband will be restrained 
from proceeding in the Ecclesias- 
tical Court for his wife*8 legacy, 
71. 

LEGACY — LEGATEE, legatee re- 
strained frorfl suing in the Eccle- 
siastical Court, 100. 

LEGISLATURE, whether equity has 
jurisdiction to prevent parties from 
petitioning the, 132. 
clear that it has no jurisdiction to 
interfere, if proceedings in the le- 
gislature have gone so far as the 
introduction of a bill, id, 

LETTERS, jurisdiction of equity to re- 
strain publication of, 206, Sup, 37. 



LETTERS— coMtiiitt«a. 

every private letter not necessarily 

subject of copyright, 207. 
piratical publication of, written by 

plaintiff, restrained, id, 
secits as to letters written to him, id, 

LETTERS-PATENT, ground of inter- 
position to restrain infringment of, 
220. 
jurisdiction only in aid of legal right, 

id, 
not necessary in general 6rst to es- 
tablish right at law, 221. 
Court will not consider trial at law 
complete if bill of exceptions has 
been tendered. Sup 41. 
verdict for patentee not conclusive 
on motion for injunction against 
another person, where new issue 
of fact as to infringement, <Siip. 41. 
but Court gives weight to it. Sup, 41, 
when Court will rec^uire title at law 
to be first established, and when 
not, 222, 223. 
general result of the authorities on 
this point, 223, 224, Sup. 42, 43. 
where bill makes no case for injunc- 
tion, but answer does, 224, but see 
Sup. 45. 
what course pursued where plaintiff 
does not move for injunction till 
the hearing, id,^ Sup, 44. 
where specification of a second patent 
recites first, but does not distin- 
guish the matter of the first inven- 
tion from that of the second, 225. 
when a patent is for improvements, 
specification should distinguish new 
thing from old, id, 
what affidavit requisite to obtain ex 
parte injunction against infringer 
of letters-patent, 226. 
whether same requisite when motion 

on notice, Sup, 45. 
equity will restrain sale after expira- 
tion of patent of articles piratically 
made during its existence, 226. 
what allegation in a bill to restrain 
infringement of a patent will pre- 
vent demurrer, 227. 
copyright does not subsist in copies 
of specifications of letters-patent, 
taken from the rolls, 213. 
but does in reduced copies of draw- 
ings annexed to specifications of 
patents, id, 
whether copyright subsists in copies 
of such drawings not reduced, 214. 
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LETI ERS- PATENT— conttntt«d. 

• efiect of laches on plaintiff put on 
terms to try right speedily, Sup. 42. 
of orders for inspection, Sup* 47. 

LICENCE, effect of parol licence by au- 
thor to use his copy, 193. 

LIGHTS. — Sec Nuisance ; Ancient 
Lights. 

LORD OF MANOR, perpetual injunc- 
tion not granted to establish legal 
title of. where no ground of vexa- 
tious litigation, and nothing to 
prevent trial of the right at law, 
344. 



M. 



MAGISTRATES, where equity will in- 
terfere against an order made by 
magistrates at quarter sessions, 
248. 

MANDATORY INJUNCTION.— See 
Injunction; Specific Perform- 
ance. 

MANUFACTURES, copyright on de- 
signs for omaroenting, Sup. 39. 
for designs with purpose of utility for 
the shape, id, 

MANUSCRIPTS, injunctions to restrain 
publication of unpublished manu- 
scripts, 209. 

MAPS, doctrine of equity as to copyright 
in, 201. 
what evidence of piracy in respect of, 
202. 

MARKET FRANCHISE, when nui- 
sance to hold market, 246. 

plaintiff must, in such cases, first 
have tried the title at law, id. 

secus, where the title appears on re- 
cord, 247. 

MARRIAGE — MARRIAGE BRO- 
CAGE, jui-isdiction of Court over 
marriages of infants, 330. 

when proceedings are instituted in 
Spiritual Court to invalidate mar- 
riage of infants, injunction granted 
in the mean time, 331. 

relief against bonds given to secure 
a promise of marriage, in fraud of 
third parties, 13. 

exception to the rule, 14. 

bond given for marriage brocage, re- 
lieved against, 22—25. 



MINES, trespass in, early rettnined, 
183. 

present practice, 184. 

tenant for life may continue working 
mines lawfully opened, 136. 

as to mines, bill for an account will 
lie, whether remedy or nor at law, 
167. 

orders for inspection in cases of in- 
junction to restrain working of 
mines. Sup, 52. 

MISTAKE, equity relieves against mis- 
take of fact, 62. 
when not. Sup. 7. 
but not of law, 62, Sup. 7, 8. 

MORTGAGEE, dying without beir, his 
executor will bd restrained from 
proceeding to compel payment of 
mortgage money, 68. 

or where the title deeds have been 
so dealt with by the mortgagee, 
that the mortgagor cannot obtain 
them on paying the mortgage 
money, id. 

having foreclosed, and then sold for 
less than mortgage money and in- 
terest, may bring an action on his 
collateral security, if he will and 
can open the foreclosure, 70. 

tecus, if he cannot de facto open the 
foreclosure and reconvey, id. 

may sue on his covenant and sell 
under power at same time. Sup. 10. 

having made his character of mort- 
gagee conditional, may be re- 
strained, 70. 

of colonial lands will be restrained 
from proceeding in foreclosure suits 
in this country, and in the colony 
also, 71. 

And see Waste, X. and XL 

MUSIC, copyright in.— See Copyright. 

MUTUALITY, want of, in a contract, 
14. 



N. 



NAME, no injunction to restrain selling 
pills, using name of physician as 
the compounder of them. Sup, 35. 
See Trade Marks. 

NISI, order nisi.— See Practicb; Dm- 
soLviNO Injunctions. 
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NOTE, taken when overdue, 3. 

when holder did not know of illega- 
lity, id, 
dishonored on the face of it, id, 
taken with notice that they are made 
to an executor, 6. 

NOTICE, effect of notice of covenant not 
running with the land. Sup. 60. 

NUISANCE, ground of jurisdiction to 
interfere against, 237, Sup. 58. 
exercised with great caution, 237. 
common trespass not foundation for 

injunction, id, 
secus, if it extends to being a nui- 
sance, id. 
Court does not grant ex parte injunc- 
tions to stop expensive manufac- 
tories, 238. 
but notice of motion required, id, 
iurisdiction not original, id, 
out to protect legal right, id. 
Court will not interfere on conflict- 
ing affidavits, where title not esta- 
blished, id. 
but in plain case of nuisance Court 

will mlerfeie ex parte, id, 
no injunction to restrain building 

merely on ground of intercepting 

prospect, id. 
unless express covenant, 239. 
Court will not on motion order work 

to be pulled down, id. 
but may do so on decree, 240. 
exception, id. 
to restrain public nuisance, suit 

should be* by Attorney-General, 

id, 
where case of private as well as 

public nuisance, Attorney-General 

not necessary party, id. 
Court will not in general interfere to 
^ prevent manufacture as private nui- 

sance, till right tried at law, id, 
what amounts to such nuisance as 

the Court will interfere to prevent, 

241. 
injunction refused to restrain the 

building of a small pox hospital, 

242. 
so to restrain erection of a statue in 

an open space surrounded by 

houses, 243. 
how far railroad company will be 

restrained from using a private 

road, and how far not, 244. 
where demurrer for want of equity to 

bill to restrain nuisance will not 

lie, id. 



NUISANCE— con(mw«(i. 

as to restraining the darkening of 
ancient lights, 245. 

Court has not necessarily jurisdiction 
because action will lie, id. 

what the foundation of the jurisdic- 
tion, id, 

position of building not mateiial, id, 

diminution of value no ground for 
equitable interference, id, 

what the principle is, id, 

lights must be ancient lights, 246. 

or there roust be some agreement, id, 

when nuisance to hold a market, id, 

plaintiff must first have tried the title 
at law, id, 

secus, when the title appears on re- 
cord, 247. 

remedy against, lost by acquiescence. 
Sup. 4. 

contingent nuisance not restrained, 
248, Sup, 59. 



O. 



OBTAINING.— SeePEACTicB, VI. VII. 

OFFICERS OF THE COURT, re- 
straining proceedings against, 127 
et teq.. Sup, 20, 



P. 



PARLIAMENT, agreement relating to 
proceedings in, enforced, Sup. 11, 

PARSON, waste by, 169, Sup, 24. 
See Waste. XIV. 

PARTICEPS CRIMINIS, parties to a 
fraud restrained from enforcing it 
against other parties, 43 et teq, 
even where title originally fair, but 
fraudulently concealed, 45. 

PARTNERS— PARTNERSHIP. 

where injunctions between, gene- 
rally, 279. 

where injunctions granted to restrain 
one partner from drawing bilb in 
name of firm, id, 

where a bill is taken in the name of 
the firm by a partner expressly 
forbidden to draw in the name of 
the firm, 6. 

partnership must be complete to 
-warrant interference by injunction, 
280. 
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PARTNERS— PARTNERSHIP— con- 
tinued. 

whether Court will restrain partner, 
unless there is a case for a disso- 
lution, 280, Sup, 68. 

Court relieves against a transaction 
nominally a partnership, entered 
into for the purpose of fraud on 
the usury laws, 31. 

but not where the transaction is bond 
fide, although the result may be 
actually the obtaining of usurious 
interest, 31,32. 

effect of partners departing from terms 
of partnership articles, 275. 

when partnership constituted by ver- 
bal arrangement, 282. 

where partner agrees to take lease 
for partnership, and takes it in his 
own name, id. 

where partners take lease, and one 
dies, id, 

where surviving partners not re- 
strained from using name of de- 
ceased partner, 283. 

partnership cases chiefly on special 
covenants, id. 

where by the articles the majority 
are to bind minority, a dissenting 
partner will not obtain an injunc- 
tion to restrain the majority from 
permitting use by others of the 
partnership implements, id. 

ex parte injunction granted to solvent 
partners to restrain assignees from 
selling joint effects, 310. 

where person holdinjg joint and seve- 
ral security against a partnership, 
will be restrained from biinging 
joint action, one partner having 
become bankrupt, 312. 

And see Waste, XVII. 

PARTNERSHIP STYLE, passes by 
survivorship to surviving partner, 
and not to next of kin of original 
partner, 234. 

injunction refused to restrain party 
having sold goodwill of a business 
from commencing similar business, 
id, 

secusi if he holds out that he is re- 
suming the original business, id. 

effect on title of plaintiff to relief in 
such cases, of his having himself 
deceived the public, 236. 

PASTURE, what is ancient, 156. 
And see Waste, II. XL V. 



PAYMENT out of Court, when not re- 
strained, Sup 8. 

PEER, where an agreement between a 
landowner, being also a peer of 
parliament, to withdraw opposition 
to a railroad bill for a considera- 
tion, is not illegal, 302 et seq. 

PENALTY, where intended to be an 
assessed amount of compensation, 
equity will not interfere, 77. 

secus when intended only as a secu- 
rity, id. 

injunction, where a bond given to 
secure performance of articles to 
build a bridge and keep it in re- 
pair, 77, 78. 

what is stipulated damages, and what 
a mere security, 78. 

where bond given to do a thing on 
a future day, and it is not done, 
an injunction will, under circum- 
stances, be granted, 80. 

PERIODICAL WORK. 
See Copyright. 

PERMISSIVE WASTE. 
See Waste, XV. 

PERPETUAL INJUNCTION, what it 
is, 342. 

when resorted to, and when not, 343. 

not granted except after some con- 
clusive decision of the right, id, 

not granted to establish legal title of 
lord of manor where no ground of 
vexatious litigation, and nothing 
to prevent trial of it at law, 344. 

not necessary to revive where plain- 
tiff dies, id, 

injunction not discharged, no ground 
for resisting dismissal of bill, as 
that would be treating it as a per- 
petual injunction, id, 

PETITION, where injunction granted 
on, 360, 364, 365. 
And see Practice, VII. 

POLICY OF INSURANCE, bill of 
discovery may be maintained in 
respect of, to discover fraudulent 
representations, but not, it seems, 
a bill for an injunction, 34. 

POWER, when lease granted under, and 
Court cannot see that it is clearly 
not within the power, injunction 
granted against ejectment, 51. 
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POWER— ronf in wed. 

equity will relieve against defective 

execution of a power, 63. 
but not against non -execution of a 

power, id, 

PRACTICE. 

I, Amendments, 

effect of amending bill fonnerly, 388. 

whether order to amend after com- 
mon injunction before answer with- 
out prejudice, was an order of 
course, formerly doubtful, 389. 

practice now settled by 2nd order. 
May, \Q39.,id. 

rule now that order to amend will 
not prejudice injunction, either 
special or common, id, 

and that, whether words withtfut pre- 
judice inserted or not, id, 

application of rule not affected as 
regards special injunction by ge- 
neral deiuurrer, id, 

practice before orders of 1839 as to 
amending after special injunction, 
390. 

practice before orders of 1 839 as to 
injunction on amended or supple- 
mental bill, when common injunc- 
tion had been refused on the an- 
swer, or dissolved on merits, id, 

distinction taken in Neltharpe v. Law 
and Statham v. Hughes, where no 
injunction obtained on original 
bill, 391. 

effect on this point of 3rd order of 
1839, id, 

whether it affects such cases as 
Statham v. Hughes, 392. 

whether 2nd order of May, 1839, 
applies to cases where answer ex- 
cepted to, 392. 

whether orders of 1839 apply to re- 
amendments, 394. 

application of 10th order of 1833, 
before orders of 1839, id, 

effect of 3rd order of 1839 on this 
point, id, 

operation of 3rd order of May, 1839, 
confined to cases where injunction 
prayed by original bill, id, 

where answer excepted to and order 
obtained to amend, and for defend- 
ant to answer amendments and 
exceptions together, 395. 

effect of amendment of bill by order 
of course, on a notice of motion for 
an injunction, 396. 



PRACTICE— fonfiniied. 

I. Amendments — continued. 

See further as to effect on injunction 
of amendments. Sup, 92, 93. 

II. Breach of injunction. 
injunction operates from date of 

order, 398. 

party to be guilty of breach should 
regularly have notice of injunction, 
id, 

but if defendant or his attorney pre- 
sent when order pronounced, it is 
breach to disobey it, id, 

so if defendant is in Court during 
hearing of motion, he cannot avoid 
the order by leaving Court before 
it is actually pronounced, 399. 

where breach, party admitting he 
believed order to have been made, 
id, 

notice in any way will affect disobe- 
dience of the order with the cha- 
racter of a contempt, id. 

what the true principle, id, 

what service of injunction sufficient, 
id. 

generally injunction should be served 
personally, Sup, 94, 

where substituted service will be 
ordered, id. 

constructive breach of an injunction, 
399. 

breach to commence process of con* 
tempt at law against sheriff for not 
executing judgirent, after injunc- 
tion granted, 359. 

what is not a breach, 400, Sup, 94. 

where breach of injunction to deliver 
declaration at law, 401. 

construction of proviso in order for 
injunction, that defendant is to be 
at liberty to call for plea and pro- 
ceed to trial, id, 

conditional declaration not com- 
mencement of action, id, 

breach of injunction to give notice 
of trial after injunction, 402. 

award made rule of Court held com- 
mencement of proceeding at law, 
id 

breach of injunction to give notice of 
declaration against bail of defend- 
ant at law, 403. 

after order to extend, it is breach to 
obtain an order for changing the 
venue. Sup, 95. 

where refusal to countermand pro* 
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PRACTICE— conlintMrf. 

II. Breach of injunclion — continued. 

ceas by sheriff, held a breach of an 
iojuDCtioo, 409. 

breach of an ioj unction by lodging 
with sheriff attachment for non- 
payment of costs, id, 

although Court may see that if all 
the circumstances had been before 
it, it would not have made the 
order, id. 

proceeding by creditor against exe- 
cutor, after notice of decree to ac- 
count, is breach, 404. 

plaintiff may lose by laches advan- 
tage of breach, id, 

injunction to stay proceedings against 
principal extends to stay proceed- 
ings against bail, 405. 

where it is no breach of injunction 
to take proceedings against bail, 
id. 

whether injunction against obligee of 
"a bond, his counsellors and agents, 
extends to his assignees, id. 

no bieach by an agent wliere servants 
and agents not named. Sup. 95. 

no breach to proceed against plaintiff 
not named, but only represented, 
Sup. 83. 

what waiver of right to move for 
breach, Sup. 95. 

course of proceeding where injunc- 
tion is to do a thing, 406. 

where it operates strictly by way of 
restraint, id. 

whether necessary to produce writ in 
Court, on motion to commit for 
contempt, id. 

order must be obeyed, although irre- 
gularly obtained, t^. 

III. Extending common injunction. 
effect of common injunction when 

obtained before declaration at law, 
376. 

when after, id. 

object of seeking order to extend in- 
junction to stay trial, id. 

plaintiff to obtain the order for de- 
fault of answer must show that 
answer is material to his defence 
at law, 377. 

how application supported, id. 

form of affidavit formerly sufficient, 
id. 

affidavit now requisite, id,. Sup. 87. 

when it may be filed, 378. 

Court generally gives credit to it, id. 



PRACTICE— cmtUiMd. 

III. Extending common ittf unction — 
continued. 

when otherwise, 378; same point. 
Sup. 88. 

general doctrine as to extending com- 
mon injunction to stay trial, 381. 

exception to rule, that comn»oo in- 
junction must be first obtained, id, 

when order to extend not granted, 
382. 

cannot be obtained at once, uf. 

what is the proper course, id* 

orders to extend not granted where 
delay unaccounted for in plaintiff, 
383, Sup. 87. 

where not even on terms of plaintiff 
giving security for costs, Sup. 88. 

where there is delay in moving, 
and answer excepted to found in- 
sufficient, Sup, 87. 

generally cannot be moved for ex- 
cept on notice, 383. 

exception, id. 

common form of, not altered because 
of proceedings at law to settle pleas 
in action. Sup. 88. 

what a good objection to motion for 
order to extend, 384. 

principle on which the Court pro- 
ceeds, id. 

bill and motion must take the same 
case, 385. 

when answer must be filed to be a 
good objection to order to extend, 
Sup. 88. 

Court will not look into answer with- 
out exceptions being filed. Sup. 89. 

as to extending common injunction 
where the object is to have com- 
mission to examine witneMes, 385. 

commission cannot be obAned be- 
fore default, 386. 

suggestion as to effect of orders of 
1833, id. 

where plaintiff has no case to stay 
trial on the original bill, he cannot 
have order to extend on amended 
bill, id. 

as to obtaining order where bill 
amended, Sup. 90, 91. 

I V. Dissolving it^ur^tions against pro- 
eeedings at law. 

generally injunction can only be dis- 
solved in open Court, 409. 

exceptions, id. 

proper course to obtain order nut on 
answer coming in, id. 
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PRACTICE— conttntt«<l. 

IV. Dissolving injunctions against pro- 
ceedings at law — continued. 

filing a plea does not entitle defend- 
ant to order nisi, 410. 

Court on granting order nisi fixes 
time for showing cause, id, 

regularly, no further time allowed, 
Swp. 97. 

if defendant excepts, and cannot sus- 
tain exceptions, injunction gone, id. 

what proper course when oriler nisi 
irregularly obtained, 411. 

pleaallowed, ground for dissolving, id, 

but not plea ordered to stand for 
answer, id, 

when special order granted to dis- 
solve at once, id,. Sup. 98. 

reference for scandal or impertinence, 
ground for dissolving, 412. 

eentrcLf Sup. 98. 

but plaintiff put on terms to procure 
report on reference for imperti- 
nence within limited time, id, 

extent of analogy between reference 
for insufficiency and for imperti- 
nence, 413. 

general practice as to referring an- 
swer forinsufficiency, 414, iSup.d9. 

rule different in injunction suits, id, 

principle of the rule, 415. 

if sufficiency of answer objected to, 
exceptions will be referred in- 
stanter, Sup, 82. 

but plaintiff must make bond Jide 
case, id, 

in general defendant may obtain order 
nisi as soon as answer filed, id, 

but irregular if he waits till excep- 
tions filed, id, 

where plaintifiT does not serve injunc- 
tion till defendant has proceeded 
to verdict, id, 

where defendant is guilty of delay in 
moving to dissolve, id, 

where order to enter injunction nunc 
pro tunc regular, 416. 

where plaintiff cannot show exceptions 
for cause against dissolving, id, 

ground for dissolving injunction un- 
der 2nd order of 1839. .416, 417. 

practice where order nisi has been 
obtained of such a date that mo- 
tion to make it absolute is on the 
last seal before the long vacation, 
417. 

where order nisi has not been ob- 
tained, id, 

course where exceptions are shown 
for cause against dissolving, id. 



PRACTICE— continued. 

IV. Dissolving injunctions against pro* 
eeedings at law — continued. 

when time for obtaining report will 
be enlarged, and when not, 418. 

how irregularity of obtaining order 
for injunction when not prayed for, 
may be waived, 418. 

exceptions cannot be shown for 
cause against dissolving injunction 
against infant, id, 

general rule when several defendants 
enjoined, 419. 

exceptions to the rule, id. 

where some move to dissolve as 
against themselves before others 
have answered, Sup. 100. 

where some move to dissolve injunc- 
tion as against others who do not 
move, id, 

when a bill dismissed, not necessary 
to obtain distinct order to dissolve 
injunction, id, 

where bill filed against company and 
their officer, 420. 

practice as to dissolving the order 
for injunction, and to extend it to 
stay trial, id, 

order to stay trial may, under circum- 
stances, be discharged alone, id, 

practice when defendant in equity 
abroad, 421. 

if bill alleges equity against verdict 
it must be supported by affidavit, id, 

injunction does not prevent bill being 
dismissed, id, 

effect of demurrer on common injunc- 
tion, 422. 

on demurrer allowed, injunction gone* 
Sup. 100, 101. 

although leave given to amend, id. 

distinction as to effect of demurrer 
where injunction issues before and 
when after execution, id, 

whether bankruptcy of plaintiff abate- 
ment of suit, 423. 

course as to dissolution of injunction 
where plaintiff becomes bankrupt, 
id. 

when he becomes insolvent, 424. 

what Court will do where injunction 
ex parte improperly obtained, id, 

practice as to reading affidavits 
against answer, id. 

never read to contradict answer, 425. 

but may, to substantiate written in- 
struments neither admitted nor 
denied by answer, 425. 

but not to establish facts neither ad- 
mitted nor denied, id., Sup. 101. 
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PRACTICE— continued. 

IV. Disiolving injunctions against pro- 
ceedings at law — coDtioued. 

answer evidence for defendant only 
as to facts, to which other testi- 
mon3r might be received, 426, 427. 

where injunction to restrain vendor 
from proceeding in ejectment not 
dissolved on aflSdavits of trifling 
waste, 426, 427. 

V. Dissolving special injunctions, 
special injunctions always dissolved 

on merits, 428. 
motion may be made at once on afli- 

davits before answer, id. 
although defendant might try the 
question by demurrer, Sup. 102, 
103. 
limit as to filing affidavits and coun- 
ter affidavits, Sup. 103. 
as to reading affidavits against an- 
swer, 428, Sup. 104. 
general rule same as in regard to in- 
junctions against proceedings at 
law, id. 
distinction as to cases of waste, and 

analogous cases, 428, 429. 
may be read as to acts of waste, 429. 
but not as to title, id., Sup. 106. 
ground of permitting affidavits to be 

read against answer, 429. 
does not apply to negotiation of bills, 

id. 
distinction as to moving for injunc- 
tion after answer, and moving to 
dissolve injunction after answer. 
430. 
affidavits not admitted as to facts 

which indirectly affect title, 431. 
but answer must be full answer, id. 
if not full, treated as affidavit, and 

affidavits allowed against it, id. 
rule where notice of motion given to 
dissolve ex parte injunction, and it 
stands over at request of plaintiff, 
id, Sup. 104. 
where at request of defendant, that 

he may put in answer. Sup. 104. 

where motion made after answer and 

no affidavits filed before, as to 

reading affidavits after answer, id. 

where after answer affidavits filed 

and tendered on both sides, id. 
where filed by defendant but not 

read. Sup, 105. 
where special injunction obtained 
against several defendants, and 
some only have answered, 432, 
Sup. 106. 



PRACTICE— continued. 

VI. Obtaining injunctions against pro^ 
ceedings at law. 
injunction not obtained in general 

until bill filed, 346. 
nor in general against person not a 

party to the suit, id. 
common injunction never obtained 

without bill filed, id. 
bill must pray injunction, id. 
and in prayer of process, as well as 

in prayer for relief, id. 
effect of amending bill by introducing 
prayer for injunction in prayer of 
process, 347. 
general rule that common injunction 
not obtained till some default, id. 
subpoena to appear served in injunc- 
tion suits in general as in other 
suits, id. 
but where defendant abroad, service 

on defendant's attorney good, id. 
affidavit of truth of bill must accom- 
pany motion, id. 
and must be by plaintiff, 348. 
by his solicitor will not do, unless 
he has personal knowledge of the 
merits, id. 
when common injunction may be ob- 
tained, id. 
motion may be made on any day in 

or out of term, id. 
and whether in long vacation or at 

any other time. Sup. 81, 100. 
nature of the order, 349. 
not irregular to demur within twelve 
days, although after order for in- 
junction, id. 
granted as of course on demurrer 

being overruled, 360. 
effect of referring bill for imperti- 
nence, id, 
effect of referring bill for scandal, id. 
where irregular to obtain injunction 

for want of answer, id. 
injunction to restrain proceedings at 
law by one defendant against an- 
other, 361. 
injunction to stay proceedings at law 
not granted before default, except 
under special circumstances, id. 
exceptions to this rule, 362. 
when impracticable to obtain common 
injunction in time to be of use, id. 
when there may be irreparable mis- 
chief, id, 
where some defendants abroad, in- 
junction not granted before their 
appearance or default, id. 
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PRACTICE— ronti»merf. 

VI. Obtaining injunctions against jyrO' 
eeedings at law — continued. 

other cases on this point, 353. 

effect of conflict of the Chancery 
orders of 1833, and the common 
law rules of 1834.. 354. 

whether injunction granted to stay 
action brought by assignees of a 
bond, in name of obligee, where 
no answers put in, 355. 

injunction not granted pending de- 
murrer, 356. 

but demurrer will be ordered to be 
argued immediately, id. 

so if sufficiency of answer objected 
to, exception will be refused in- 
stanter. Sup, 82. 

but plaintiff must make boni fide 
case, id. 

but demurrer will not be ordered, if 
there is great delay unaccounted 
for, 356. 

demurrer overruled puts plaintiff in 
same situation as if defendant in 
default, 357. 

injunction not granted to stay exe- 
cution after verdict, unless clear 
case, id, 

common injunction to stay execution 
and order for extending it to stay 
trial, not obtained on one motion, 
358. 

writ of execution only binds debtor's 
property from delivery of writ to 
sheriff, id, 

special case requisite to induce Court 
to interfere after execution exe- 
cuted, 359. 

how Court proceeds where execution 
against goods, id. 

how if against person, id. 

breach of injunction to commence 
process of contempt at law against 
sheriff for not executing judgment, 
after injunction granted, id. 

when bail must bring principal cre- 
ditor before Court, id, 

common injunction does not extend 
to a distress for rent, 360. 

nor to stay proceedings in Ecclesias- 
tical Court, id. 

nor, it seems, in Admiralty Court, id. 

injunction obtainable by committee 
of lunatic on petition, id, 

of orders in the nature of injunctions, 
where a suit is out of Court, id. 

where money must be paid into Court 
as condition of granting injunc- 
tion, 362. 



PRACTICE— continued. 

VI. Obtaining injunctions against pro* 
eeedings at law — continued. 

where not, 362. 

where money is paid into Court, it is 
a security, and not a payment, 363. 

injunction till the hearing always 
discretionary, id. 

principle on which injunction con- 
tinued or not, id. 

injunction to stay proceedings at law, 
where party is proceeding both at 
law and in equity, may sometimes 
be obtained with the order to elect, 
105. 

where special injunction founded on 
common injunction may be ob- 
tained. Sup. 83. 

distringas and restraining orders, id. 

interim orders, Sup. 84. 

VII. Obtaining special injunctions, 
cannot be obtained generally, except 

on bill filed, 364. 

many exceptions, id.. Sup. 84. 

whether application to obtain in- 
junction in bankruptcy should be 
by bill or by petition, formerly 
doubtful, 307. 

settled practice now to proceed by 
petition, where application is in the 
bankruptcy, 309. 

as to the jurisdiction of the Court 
of Review to grant injunction 
against proceedings at law,iSup.76« 

special injunction granted on petition 
to restrain marriage of infant ward, 
364. 

so in cases of waste, and analogous 
cases in the vacation, 365. 

where injunction granted on petition 
while Court silting, id, 

but no order to do a thing, id, 

injunction granted on petition on ap- 
plication by committee of lunatic.tJ. 

practice as to issuing ex parte injunc- 
tion in cases of waste, and analo- 
gous cases, id. 

in general subpoena to appear and 
answer must have been served, 366. 

exception to this rule, id, 

irregular to serve subpoena on Sun- 
day, id. 

where service of notice on a director 
of a company specially made good 
service, it must nevertheless be 
addressed to the company, 367. 

rule as to effect of appearance, id. 

exception to the rule, id. 

ground for permitting injunction 

K 
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PRACTICE— contiBU«(i. 

VIZ. Obtaining sptcial injunctitmt — 
contiDued. 

without Dotice of motion, 367. 

where no immediate danger, notice 
must be given, 368. 

where motion is made after appear- 
ance, affidavit should state that 
fact, 36B. 

notice served by special leave of 
Court, should state that on face of 
it, id. 

special injunction, properly so called, 
not granted unless prayed, id, 

when granted, though not prayed, 
5ttp. 24,86. 

to obtain ex parte injunction against 
waste, particular title must be 
shown, id, 

what an insufficient affidavit of title, 
368. 

what affidavits requisite to obtain 
special injunction to restrain in- 
fringement of patent, 226, Sup, 45. 

injunction against waste must be for 
present or threatened waste, 368. 

mere allegation of apprehension in- 
sufficient, 369. 

surveyor sent to mark trees suffi- 
cient, id, 

threat of opening mines, or cutting 
timber, sufficient, id. 

but threat of doing wrongful act in- 
sufficient, if wrong cannot by pos- 
sibility happen until future certain 
period, id, 

generally special injunction not 
grantable against person not party 
to suit, 369, 370. 

but where person purchases under de- 
cree, he may be restrained, 370. 

solicitor not party may, under cir- 
cumstances, be restrained, id, 

sembUt persons not parties may be 
restrained from waste, id, 

granted on behalf of receiver against 
person not party, Sup, 85. 

as to injunctions against Bank, though 
not parties, 370. 

discussion of the form of order for 
ex parte injunction, 371. 

injunction against incumbrancers, 
where mortgagor not before Court, 
372. 

party coming before Court for ex 
parte injunction, not to misrepre- 
sent facts, id. 

and must state all material facts, id. 
Sup, 85. 

where motion regular, although at 



FRACTICE— continued. 

VII. Obtaining special it^unctUnu — 
continued. 
Hme of application facts difierent 
from what they weie wbea bill 
61ed, 372. 

but party not bound to lay the whole 
law before Court, 373. 

where instrument neither admitted 
nor denied by answer, it must be 
proved by affidavit, id, 

secus as to personal rigbt of plaintiff, 
id, 

general rule as to reading affidavits 
against answer, id,, aad see Sup. 
104, 105. 

where Court directs issue, 374. 

injunction granted where plaintiff 
swears to belief of facts in defend- 
ant's knowledge, and defendant 
will not contradict the allegation, 
id, 

generally answer of defendant cannot 
be read against co-defendant, 375. 

case where it may. id, 

VIII. Reviving injunction. 

where answer excepted to reported 
sufficient, injunction gone, 396. 

not revived by exceptions to Master's 
report, id, 

proper course where bill charges that 
by books and papers contained in 
schedule to answer, ground for an 
injunction will appear, id. 

PRAYER.— See Practice, VI. Vn. 
as to granting injunction wbea not 
prayed, Sup, 24, 86. 

PRESENTATION, where installation 
of a presentee restrained, 181, Sup, 
67. 

PRINCIPAL AND SURETY.— See 
Surety. 

PROBATE, no jurisdiction to interfere 
against obtaining probate of will 
in Ecclesiastical Court, 100. 

but where fraud practised against 
next of kin after death of testator. 
Court will interfere, id, 

as to injunction to protect personal 
estate pending litigation as to pro- 
bate, m et seq„ Sup, 27. 

PROCEEDINGS AT LAW. See 

Jurisdiction; Practice. 

PROHIBITION, equity wiU not in ge- 
neral interfere by, against pro- 
ceedings ia the Ecclesiastical 
Courts 97. 
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PROMISSORY NOTE, where oblained 
under GircuiDstances of fraud, 2. 

where taken when over-due, 3. 

where indorsed after it is due, jury 
will be directed to presume fraud 
on slight circumstances, 3. 

given in respect of gambling trans- 
actions 4. 

whether equity has jurisdiction to 
restrain proceedings on a note over- 
due, because party may not be 
able to recover on it at law, 9. 

injunction against negotiation of, 
where, 176. 

See Bills and Bonds. 

PUBLICATION of letters, 206, 207, 
Sup. 37. 
of catalogue of unpublished works, 

Sup, 38, 39. 
See Letters. 

PUBLIC COMPANY, principle of act 
of parliament empowering a com-, 
pany to carry a public work into 
effect, 285. 

not necessary in order to obtain in- 
junction against company to make 
out case of irreparable mischief, 
288. 

not always restrained, although ex- 
ceeding powers, Sup, 69. 

rule that Court will protect indi- 
viduals agamst the sacrifice re- 
quired from them under acts of 
parliament, if it does not appear 
that the public will have the bene- 
fit intended, 289. 

when railroad company not pro- 
tected against destruction of its 
works, 290. 

where railroad company not restrain- 
ed from proceeding, although it 
has deviated from the paHiamen- 
tary Hue, id, 

railroad company not permitted to 
take land for purpose different from 
that authorized by its act, id, 

may exercise right of |)urchasing 
when it accrues, though it had not 
&uch right at the time of giving 
notice, 291. 

not permitted to include in precept 
to jury lands different from those 
included in notice, id, 

will not be restrained from proceed- 
ing to assess whole of Unds, on 
allegation that it is entitled only 
to part, 291. 



PUBLIC COMPANY-eoneintwrf* 

where Court will refuse injunction 
against a railway company, putting 
it on terms to give an underttking, 
291. 
immediate application against acts 
of a company more requisite than 
in other cases, 293. 
what constitutes such laches as will 
deprive a party of his right to in- 
junction against a cdinpaiky, 293, 
294. 
laches may deprive defendant of his 

right to dissolve, 294. 
on the efktt of laches, Sup. 70. 
jurisdictioft of equity to restrain com- 
pany not taken away because act 
points out specific remedy, 295. 
how general powers of act of parlia- 
ment construed, id, 
where act pt'ovides only discretionary 
arrangement, Court will not inter- 
fere, 296. 
Court acts only as ancillary to legal 

right, id, 
course where l^gal right doubtful, 

297. 
Court influenced by consideration 
which way the balance of danger 
turns, id.. Sup. 70,71. 
whether contract between parties in- 
terested against public work, and 
those applying to parliament, to 
withdraw their opposition, legal, 
298. 
clearly not illegal where contract 

consistent with act, id, 
whether contract entered into by 
projectors of a company, who 
afterwards become directors, binds 
company, id, 
where a company formed by the 
union of two private companies is 
bound by the agreement of the 
projectors of one of the original 
companies with an individual, 
299. 
where there is no equity arising from 
one party withdrawing, on th^ 
faith of the other doing certain 
things, 301. 
where agreement between landowner 
being also a peer, to withdraw op- 
position for a consideration, not 
illegal, 302 et tetj, 
company not restrained from apply- 
ing to parliament to alter its cha- 
racter and objects, 804; 
agreement between parties ntft to 
k2 
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PUBUC COMPANY-conttntiwi. 

oppose bill in parliament, eDforced, 
Sup. 71. 
but company restrained from convey- 
ing property to new trustees, and 
surrendering charter, when no 
power in deed to alter constitution. 
Sup, 71. 

PUBLIC POLICY, agreement between 
parties having expectations from 
third party to divide what he shall 
leave them, not inconsistent with 
public policy, 14. 

relief against bonds or other securities 
for obtaining placet in the public 
service, on the ground of public 
policy, 22, 23. 

against bonds given for procuring 
a will by undue influence, 23. 

or for marriage brocage, id. 

ground of interference on the latter 
point, 24, 25. 

where Court refuses to interfere 
against instruments made in fraud 
of public policy, 25 et seq. 

general propositions resulting from 
all the authorities on this point, 31, 
Sup, 4. 

literary work against, not protected 
by injunction, 193. 

PURCHASER.— See Vendor and Pub- 

CHASER. 

PURPRESTURE, what it is, 249. 
injunction granted against, id, 

Q. 

QUALIFICATION. 

conveyance to give colourable, to kill 

game, 25. 
to sit in parliament, id. 

QUANTITY, as to eflect of, in ques- 
tions of literary piracy, 196, 198, 
Sup. 35, 36. 

QUIETING POSSESSION, ancientiu- 
risdiction to grant injunctions u>r, 
337. 
practice fallen into disuse, id, 

R. 

RECEIVER will be protected against 
acts in nature of waste, 1 79, Sup. 
27. 

at whose suit. Sup. 27. 

against person not party, Sup, 86. 



REMAINDER, respective rights of re- 
mainder-man and tenant for life 
to timber, 140. 

RESTRAINING ORDER, Sup. 83. 
may be had under 4th section of 5 

Vict. cap. 5, although distringas 

obtained under 5th sect. Sup. 83. 
not when distringas obtained before 

the act, id, 
does not fall merely on bill being 

filed. Sup. 84. 

REVIVING INJUNCTION. 
See Practice, VIII. 

ROAD BOOKS, doctrine of equity as 
to copyright in, 201. 
what evidence of piracy in respect of, 
202. 



S. 



SAILING OF SHIPS, injunctions to 
restrain, 333. 

granted at suit of part owner of un- 
ascertained share of a ship, id. 

sfCtti, where not applied for till day 
before ship was to sail, 334. 

nor after appearance without notice, 
id. 

whether grantable to restrain sailing 
of ships in infringement of a char- 
ter after verdict against defendant 
for past trading, the answer being 
insufficient, id. 

whether granted to stop goods in 
tranntu, id, 

SALE, STAYING, after decree for sale, 
sale stayed under circumstances 
until appeal heard, 339. 

where sale by commissioners acting 
under an enclosure act stayed, id, 

sale of specific chattel stayed, 340. 

other cases of staying sale, id, 

but trustees for sale not restrained 
from selling on allegation that 
sale premature, id. 

so where doubtful whether power of 
sale good at law, yet no injunc- 
tion if power not revoked in equity, 
id. 

no injunction to restrain voluntary 
settlor from selling, 341. 

equity will restrain sale, after ex- 
piration of patent, of articles pira- 
tically made during its existence, 
226. 
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SALE, STAYl^G—continueil. 

injunction granted to restrain hus- 
band from selling his wife's term, 
342. 

decision doubtful, id, 

mortgagee with power of sale not 
restrained because no notice to 
mortgagor, id, 

secus, if power of sale in a trustee, id. 

where no jurisdiction to interfere 
against judicial sale of mortgaged 
estate under process of colonial 
Court, id, 

where injunction against sale as be- 
tween equitable and legal mort- 
gagee, id. 

Court will not in general interfere 
to restrain assignees from selling 
bankrupt's property, 311. 

SCANDAL, referring bill for, 360. And 
see Practice, VI. 

SECRET INVENTION, injunction not 
granted in general to restrain use 
or publication of, 228. 

how where the knowledge obtained 
fraudulently, 229. 

where party instructed in a secret 
recipe on the faith of an agree- 
ment to carry on a business in the 
manufacture of it, id. 

whether injunction granted where 
party contracts to keep a secret, 
230. 

SECURITIES, when void as obtained 
under undue influence. Sup. 3. 
See Bills 3 Bonds; Influence. 

SEPARATE ESTATE.— See Husband 
AND Wipe. 

SEQUESTRATOR, where bankrupt se- 
questrator will be restrained from 
acting under the sequestration, 
314. 
course of proceeding for and against, 
332. 

SERVICE, what service of injunction 
. regularly requisite, Sup, 94. 
when substituted service ordered, id. 
And see Practice; Breach of 
Injunction. 

SET-OFF, distinction between equitable 
and legal, 74, Sup. 10 et seq, 

SEWERS, commissioners of, a Court of 
record, 247. 



SEWERS— continued. 

but equity has jurisdiction to inter- 
fere against their acts, 247. 

SHERIFF, sale by, when not restrained. 
Sup. 9. 

SHIP REGISTRY ACTS, no relief 
against forfeiture of legal title to a 
ship, where forms of ship registry 
acts not complied with, 93. 
but equity will interfere between two 
parties, one of whom has better 
equity to assist him in obtaining 
full legal title, id, 

SOLICITOR, Court will open solicitor's 
bill, even after payment, if fraud, 
12. 

secus, if only inaccuracy, id. 

relief against annuity granted to wife 
of solicitor, where granted under 
influence of solicitor, 18. 

claim of, for business, not such 
matter of account as to justify 
interference of equity to stay pro- 
ceedings at law, 75. 

where will be restrained from bring- 
ing action against client, 130. 

solicitor restrained from dieting against 
party from whose service he has 
voluntarily discharged hinise1f,268. 

or from divulging information come to 
his knowledge as solicitor, 269. 

secuSf as to divulging such informa- 
tion in a court of justice, id, 

not restrained from acting against 
former client merely on account of 
the relation which has subsisted, id, 

extent of his right of lien on his 
client's papers, 270. — See Spe- 
cific Performance. 

SPECIFIC CHATTEL, disposition of, 
restrained where right in dispute, 
181. 

SPECIFICATION.— See Letters Pa- 
tent. 

SPECIFIC PERFORMANCE, party 
holding under agreement for a 
lease in general entitled to in- 
junction in aid of specific per- 
formance, 49. 

where Court will not enjoin, id. 

where plaintifl^ contracts for a lease 
and assigns his interest, his in* 
solvency no ground under circum- 
stances for the landlord to refuse 
specific performance, 50. 
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SPECIFIC PERFORMANCE — «m- 
tinned. 

Court will not assist veodor where 
there is doubt whether be will be 
able to make a title, 51. 

not necessary to show clear right to 
specific performance ; sufficient 
to show some colour of such right, 
id, 

where Court cannot see that a lease 
granted under a power is clearly 
not within it, an injunction will 
be granted against ejectment, id, 

injunction in cases of specific per- 
formance is in aid only of a pre- 
sumed right to have specific per- 
formance, 52, 53. 

injunction where contract is not 
performed in the time prescribed 
by conditions of sale, 53. 

injunction granted to restrain action 
by purchaser for deposit, if he has 
waived the objection by receiving 
the abstract, 54. 

secuSf if he has at once taken and 
adhered to the objection, id, 

injunction where meaning and effect 
of agreements in dispute, 55. 

or the power of parties to bind their 
Successors, id. 

or the description of the thing con- 
tracted for, idt 

no injunction if an action com- 
menced will obtain the judgment 
of a Court of law on the entire 
question, id, 

injunction in aid of specific perform- 
ance to restrain ringing an early 
church bell, 251. 

injunction to restrain breach of cove- 
nant not to run a coach, id, 

against vendor of land to restrain 
conveyance of legal estate, 352, 
Sup, 60. 

injunction in aid of specific perform- 
ance to restrain sale by party 
having agreed to exchange, id, 

general rule that injunction not grant- 
ed to control rights of ownership, id. 

exception, 252. 

where estate contracted to be sold 
cannot be conveyed, injunction 
not granted to restrain sale to an- 
other, 253. 

when Court orders deposit to be paid 
into Court, id, 

when Court will support by injunc- 
tion an instrument having no effect 
at law. 253, 254. 

Court will not always interfere where 



SPECIFIC PERFORMANCE— «»*. 

tinued, 
there may be damages at law, 253, 
254. 

ex parte injunction wher6 clear 
breach of covenant, 255. 

MC1M, if there has been notice and 
acquiescence, id, 

injunction against breach of cove- 
nant, though it does not run with 
the land, Sup, 60. 

creditors, under voluntary deed for 
payment of creditors, cannot re- 
strain trustees of a second and dif- 
ferent deed from acting upon it, 255. 

where injunction grantea to stay 
proceedings under agreement to 
refer, 256. 

whether the Court interferes by in- 
junction in support of an agree- 
ment, unless it could compel per- 
formance of the whole agreement, 
id, et seq, ; Sup, 61, 62. 

Court cannot compel performance of 
substantive act, 260. 

but will in certain cases by injunc- 
tion specially worded, td,-, Sup, 
64 et seq. 

jurisdiction not approved in a late 
case, 263. 

result of the authorities that the 
jurisdiction exists, 265. 

but will not be extended, id,; but 
see the cases referred to, Sup, 64, 
65. 

Court will not exercise it to cdmp^l 
carrying on a business, id. 

but will restrain a party from so 
dealing with his property as to 

Ereclude himself from fulfilling 
is covenants, 266. 
effect of laches in preventing assist* 

ance by injunction, 276. 
to warrant injunction in aid of spe- 
cific performance, party engaged 
must be competent to bind him- 
self, 277. 

STATUTES, 9 & 10 Will. 3, cap. 16> 
(arbitration), 123. 

8 Anne, c. 19 (copyright), 209. 

9 Anne, c. 14 (gaming transactions), 
4. 

7 Geo. 2, c. 8 (stock jobbing). 
40 Geo. 3, c. 36 (Bank of England), 
370 

1 & 2 Will. 4, c. 58 (interpleader 
act), 327. 

5 & 6 Will. 4, c. 41 (gaming trans- 
actions), 4. 
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STATUTES— contintifd. 

5 & 6 Will. 4, c. 65 (copyright Id 

lectures), 212. 
1 & 2 Vict. c. 59 (ioteroational 

copyright), 217. 
5 & 6 Vict. c. 45 (copyright act), 

Sup. 32. 

5 & 6 Vict. c. 100 (copyright in de- 
signs). Sup, 39. 

6 & 7 Vict. c. 65 (copyright in de- 
signs), id. 

5 Vict. c. 5 (distringas and restrain- 
ing order), Sup. 83. 

STEWARD, injunction against transfer 
of stock purchased by steward 
when he has mixed his own with 
his roaster's, 266, 267. 

SUBPCENA.— See Practice, VI. VII. 

SUrrS, concurrent, 105, and Sup. 15. — 
See Jurisdiction. 

SURETY, where several persons become 
sureties, 7. 

where there is liability between them 
and where not, id, 

effect of creditor who has title against 
a surety dealing with the principal 
debtor so as to vary the position of 
the surety, 38, 39. 

when creditor gives time to a surety, 
id. 

rule between creditor and surety ap- 
plies, though surety knows that 
time has been granted to the prin- 
cipal, 41. 

but creditor cannot act and then 
withdraw his act, id, 

if surety makes fresh promise he 
becomes liable, id. 

surety cannot by his own act dis- 
charge himself, id, 

and the case is not altered by the 
terms of the bond being indefinite 
as to duration, 42. 

injunction not maintained to protect 
surety merely because a further 
sum has been lent to the debtor, 
43. 

nor because obligee takes cognovit 
from principal. Sup, 6. 



T. 



TENANT FOR LIFE.— See Waste, I. 
tenant for life without impeachment, 
see Waste, II. 



TENANT IN TAIL.-^See Waste, V. 

TENANT IN TAIL AFTER POSSI- 
BILITY.— See Waste, VII. 

TENANT IN DOWER.— See Waste, 
VIII. 

TENANT BY THE CURTESY may 
not commit waste. 162. 
And see Waste, VIII. 

TENANT FOR YEARS.— See Waste, 
VL 

TENANT IN COMMON.— See Waste, 
IX. 

TERMS, OUTSTANDING, where re- 
moved out of the way of trial at 
law, 317. 

not where there is a rebutting equity 
in party claiming the purely legal 
title, 318. 

general doctrine as to removing legal 
impediments to fair trial of a right, 
318, 320. 

injunction against setting up out- 
standing term not granted prior to 
decree, 319. 

semblBf if title of plaintiff is admitted 
simpHciteVf an injunction to re- 
move outstanding term may be 
granted on motion, 320. 

though court will restrain setting up 
outstanding term, it will not where 
term has prevailed set aside judg- 
ment at law. Sup. 74. 

TIMBER, bill for an account merely 
will not lie where there is a tq- 
medy at law, 1 67. 
iecus, if the waste is purely equitable, 
id, 

TIMBER. ORNAMENTAL. 
See Waste, II. 

TITLE, LEGAL, when fraud in the 
party from whom a legal title 
passes will prevent him from ob- 
taining injunction, 33. ' 

Court will not restrain a party who 
has not only the better legal title, 
but also a good equity, 67. 

in restraining infringement of copy- 
right Court only acts as ancillary 
to legal tiile, 192. 

but though legal title not complete, 
yet if equitable title clear. Court 
will interfere, 196. 
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TTTLE, LEGAL— eomtiumed. 

general rale ts to putting legal 
light in coorse of investigation, 
6«p. 43. 

right of parties to have a trial. Sup, 
44. 

course where plaintiff does not move 
in time, 224 ; Sup. 44. 

Court will not interfere against legal 
title when there is a donbt of the 
equity set up against it, 271. 

where Court will interfere against 
legal title of assignees of bank- 
rupt, as such, 314. 

general rule that Court will not grant 
iojuoction in aid of legal right 
where strong doubt whether such 
right would be supported at law, 
329, 330. 

where Court will not interfere be- 
cause right, if any, legal. Sup, 9. 

plaintiff may move for leave to try 
right without moving for injunc- 
tion, Sttp, 44. 

what title requisite to sue for in- 
junction against infringement of 
copyright, Sup, 32. 

practice as to putting defendant to 
make admission where title sent 
to law. Sup, 33. 

TITLE, EQUITABLE, where contest 
is between two equities Court 
will not interfere against party in 
possession under equitable title, 
271. 

TRADE, covenant in restraint of, 268 ; 
Sup. 66, 67. 

TRADE MARKS AND DESIGNA- 
TIONS, Court interferes against 
fraudulent use of another trades- 
man's mark, or name, or reputa- 
tion, 230; Sup. 53 et seq, 

but not of the name of a professional 
man, Sup. 34. 

court does not require imitation, 
niodo et form^, to justify interfer- 
ence. Sup. 56. 

injunction to restrain use of verses 
attached to a medicine, 230. 

so to restrain use of piratical labels, 
231. 

so to restrain use of letters used by a 
patentee, id. 

where coach proprietors fraudulently 
imitate the marks and designations 
of others, id, 

injunction also granted where no 



TRADE MARKS^-mftmiai. 

fraud in the imitation of a trade 
mark, 232. 
whether taking a lease of works to 
which particular trade marks at- 
tached, entitles the lessee, after 
expiration of the lease, to exclusive 
right to such mark, 233. 

TRANSFER OF STOCK, ground of 
injunction against improper trans- 
fer of stock, 335. 

Bank of England not bonnd to look 
Iwyond legal title to stock, id, 

cannot restrain executor where no 
specific bequest from selling or 
transferring, 336. 

nor where doubtful whether a bequest 
of stock specific or not, id. 

Bank may be made parties to suit to 
stay transfer of stock, id. 

but need not, id. 

what course to be pursued, id, 

where bill filed for injunction to re- 
strain transfer of stork and plain- 
tiff's title denied. Court will not 
order transfer on motion by de- 
fendant, 337. 

what course if plaintiff does not apply 
for injunction, id, 

TRANSLATIONS, copyright in, 213. 

TRESPASS, former doctrine that injunc- 
tion could not be granted to re- 
strain, 181. 

but might where there was collusion, 
182. 

so in the case of mines, 183. 

doctrine extended to trespass in cer- 
tain cases, id. 

now constantly applied in case of 
mines, 184. 

principle as to trespass, what, id.. 
Sup. 27, 79. 

extended to taking stone from a 
quarry for other purposes than 
that for which party has right to 
take it, 185. 

so as to taking stones from the bottom 
of sea, within the limits of a manor, 
id. 

common trespass not foundation for 
injunction ; but may be if it ex- 
tends to being nuisance, or de- 
struction, 237, Sup. 28. 

but where great mischief would result 
to defendant, plaintiff must speedily 
try the right, 186. 

where no case of irreparable danger, 
nor any ground for principle ap- 
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TRESPASS— c(»i«inii«rf. 

plied to mines, Court will not 
interfere, 186. 

and as to mere trespass, old rule 
remains in force, 1 87, Sup, 28. 

on this principle, devisee cannot 
restrain waste by heir-at-law dis- 
puting the will, 188. 

nor it seems can heir restrain devisee 
who states will duly executed, id, 

nor will Court restrain executors of 
a will of personalty and realty, at 
suit of heir at-law, unless suit de- 
pending to set aside will, 189. 

pure trespass distinguished from tres- 
pass under color of title, Sup, 28. 

from cases where plaintiff out of pos- 
session and title disputed, Sup. 
28,29. 

no injunction when plaintiiF out of 
possession, and title in dispute. 
Sup, 29. 

discussion of the principle, Sup, 30, 
31. 

TRUST—TRUSTEES, injunction where 
party bound by actual or implied, 
266. 

or where party is invested with fidu- 
ciary character, id. 

or has de facto a trust or confidence 
reposed in him, id, 

trustee restrained from using legal 
powers for any purpose inconsistent 
with trust, Sup. 66, 

injunctions to restrain breach of co- 
venants by articled clerks of soli- 
citors. Sup, 66, 

injunction against transferring stock 
purchased by steward, where he 
nas mixed his own with his mas* 
ter's, 267. 

where dealings between tradesman 
and customer may be the subject 
of injunction, and where not, id, 

trustees claiming assistance by in- 
junction must show continuance 
of trust, 272. 

And see Waste, XII. 



U. 



USURY, relief against, under the name 
of partnership, entered into for 
eluding the laws against usury. 31 . 
but not where the transaction is bond 
fide, although interest higher than 
legal interest be obtained, 31, 32. 



V. 

VENDOR AND PURCHASER, Court 
will assist vendor where doubt 
whether he will be able to make a 

title, 51. 
where purchaser restrained from 

bringing action to recover deposit, 

53. 
where not, 54. 

W. 

WAIVER, party refusing to take a lease, 
no waiver of agreement for lease, 

51. 
what is and what is not waiver of 

covenants, 91, 92. 
what not waiver of right to move to 

commit for breach of injunction. 

Sup, 95. 

WASTE, generally, all persons whose 
estates less than estates of inhe- 
ritance, are liable for waste, 136. 
no injunction against, where plaintiflP 
claiming title is out of possession. 
Sup, 29. 

I. By tenant for life, 

tenant for life may not commit waste, 
unless expressly unimpeachable, 
136. 

where two successive estates for life, 
injunction may be granted to re- 
strain waste in the first, id, 

at suit of remainder-man, id, 

or reversioner, id, 

or second tenant for life, id, 

injunction granted at suit of second 
tenant for life, even if no first 
tenant for life in esse, id. 

but tenant for life, though he may 
not open new mines, may continue 
working mines lawfully opened, id. 

or may open shafts to admit air, 
137. 

whether tenant for life impeachable 
of waste may work clay pits which 
devisor had prepared to work, id. 

injunction granted at suit of as- 
signee of a lease to stay waste in 
underlessee, id, 

injunction will be granted at suit of 
trustees to preserve contingent re- 
mainder, 138. 

and it is their duty to restrain the 
waste, id, 

though trustees to preserve may and 
ought to restrain waste by the 
tenant for life, application may 
L 
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WASTE— cou tinned, 

I. By tenant for /(/>— continued. 

be made by the ctituit one trust, 
139. 

where applicalion made by parties 
entitled to proceeds of sale of es- 
tate, after death of tenant for life, 
id. 

what order the Court will make 
where, until death of tenant in 
possession, it cannot discover whe- 
ther he had right to cut timber or 
not, id, 

respective rights of remainder-man 
and tenant for life to timber, 140. 

II. Bjf tenant for life toithout impeach- 

ment, 

what waste he may commit, 142. 

may not commit destructive or mali- 
cious waste, id, 

will be restrained from cutting trees 
standing in lines, avenues, or 
ridings, 144. 

or serving for shade or ornament, id. 

or young saplings, id. 

or underwood before it is of sufficient 
growth, id. 

formerly restrained from cutting or- 
namental timber, whether planted 
for ornament or not, id, 

but now not restrained unless timber 
planted or growing for ornament, 
id, 

not sufficient that it is ornamental, 
id. 

principle as to ornamental timber, 
145. 

extent of order made to protect oma* 
mental timber, id, 

will not be extended to cutting tim- 
ber " which contributes to orna- 
ment," 146. 

injunction will be granted to restrain 
cutting down trees ornamental to 
a mansion-house and park, al- 
though tenant for life has pdwer 
to pull dowt) the house, and has 
exercised it, id., Sup. 21. 

will be granted to restrain cntdng 
trees on a distant common, if 
planted or growing thereon for or- 
nament of the estate, id, 

whether if one act of equitable waste 
be established. Court will restrain 
all equitable waste generally; sem- 
ble not, 147. 

waste by tenant for life without im- 
peachment, with special eonUilion, 
•Svp, 22, 26. 



WASTE— C0n/t/iw«2. 
li. By tenant for life without impeach* 
mef/t— continued. 

injunction never granted on ptiociple 
that it will do no harm if defend- 
ant dees not metn to commit the 
act of waste, 147, Sup, 22. 

tenant for life not expected to let 
timber grow as long as tenant in 
fee might iiiid it his interest to do, 
148. 

small degree of waste by tenant for 
life, or threat to commit waste, 
sufficient for Court to act upon, 
id, 

but where acts of waste very small, 
and defendant has ceased since 
filing of bill, injunction refused, 
148. 

tenant for life not restrained from 
cutting trees merely because they 
are thriving, 149. 

or because cutting them down would 
injure the saplings, td. 

it must be shown that they are unfit 
to be cut as timber, id, 

account of equitable waste against 
representative of deceased tenant 
for life, 176. 

tenant for lives under renewable lease 
will not be restrained in Ireland 
from committing waste* 167. 

unless express stipulation, id, 

tectUf if he owes anears of rent, and 
will not pay, id, 

III. By htrr'atlaw. 

whether heir-at-law taking resulting 
tmst till ibe happening of a con- 
tingent event may cot timber, 
188. 

IV. Byjointrest, 

will be restrained, unless she is ex- 
pressly dispunishable, 149. 

jointress in tail will not be restrained, 
160. 

V. Tenant in tedl, 

whether tenant in tail under act of 
parliament, restricted by it from 
alienation will be restrained from 
committing waste, 150. 

VI. By tenant far yeart, 

tenant for years ought not to commit 

waste of any kind, 152. 
may be restrained at suit of remain- 

deirnan for life, id. 
but will not be restrained ifirom work- 
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WASTE— cowti/merf. 
VI. Bv tenant for years-^coniinuxni, 
ing collieries, unless by (express 
covenant, 152. 

where he is expressly disjpenishable 
of waste, will be «nly restiained 
from destructive or malieious waste, 
id, 

dispunishable of waste as between 
him and his lessor, mav be re- 
strained as against third parties, 
153. 

where covenant held a contract, id, 

and where a penalty, id, 

where there is a covenant to manage 
in a husbandlike manner, injunc* 
lion will be granted against con- 
verting plough land into pasture, 
154. 

semble, that injunction cannot be 
granted against waste on the mere 
ground of converting meadow land 
to other purposes, 154. 

but may if there is an express cove- 
nant, id, 

principle that tenant must farm in 
husbandlike manner extends to 
tenant from year to year, 156. 

tenant from year to year under cove- 
nant (o cultivate in a husbandlike 
manner restrained frotti sowing 
perokious crops, id, 

cases to the contrary, id. 

observations on them, 156. 

what constitutes ancient pasture, id. 

in Ireland, tenant for years not re- 
strained from cutting turf for his 
own use, 157. 

secus, if he cuts where his lease only 
allows him a right of estover, 158. 

equity enjoins acts of waste by tenant 
for years in houses, id. 

even in the absence of express agree- 
ment against waste, id, 

but lessee not restrained from carry- 
ing on his trade, though it may 
occasion injury, 159. 

tenant restrained from destroying a 
dovecot, id, 

secust as to presses, id, 

tenant holding over, not of necessity 
restrained from doing acts which 
would be waste under the lease, id. 

covenant by lessee to deliver up in 
good repair does not prevent in- 
junction to restrain waste during 
the term, id, 

tenant for years of a bishop sans 
waste restrained from destructive 
waste, 171. 



WASTE— continued, 

VII. Tenant in tail after pouibility, 
formerly donbted wlielher tenant in 

tail after possibility could be re- 
strained, 160. 

now settled that tenant iti tail after 
possibility, who has once been in- 
possession, may cut timber, id. 

and temhle, that it is the same if he 
has never been tenant in tail in 
possession, id. 

but will be restrained from malicious 
and destructive waste, 161. 

VIII. Teiiant iti dower, 

tenant in dower may not commit 

waste, 162. 
nor tenant by the cuitesy, id. 

IX. Tenants in common. 

equity will not interfere between, in 
general, 162. 

but where tenant in possessioti is in- 
solvent, Court will interfere, id. 

or where the waste amounts to mali- 
cious destruction, id. 

or if one tenant occupies as tenant to 
the other, 163. 

X. Mortgagor. 

will be restrained from cutting tim- 
ber, bat it must be twom that the 
land is a scanty security without 
the timber, 163, Sup. 23. 

what is a scanty security. Sup. 23. 

wilt not be restrained from cutting 
underwood, unless a bankrupt, 163. 

but may from cutting it contrary to 
the usual course of husbandry, id. 

purchaser under a contract is owner, 
and vendor equitable mortgagee; 
and purchaser will be restrained 
from destructive waste, 164. 

restrained in foreclosure suit, though 
bill does not pray injunction, Sup. 
24. 

representative of mortgagor of per- 
sonalty, domiciled abroad, not re- 
strained from sending assets abroad, 
Sup, 26, 27. 

XI. Mortgpgee, 

in possession lestrained from cutting 

timber, when, 164. 
not bound to leave buildings, after 

long possession, as good as he 

found them, id. 

XII. Irtittees. 

whether express or constroctivei may 
not commit wastei 164. 



140 



INDBX. 



VfASTE^eontinued. 
Xlir. Copyhold. 

iDJiiDction granted at suit of copy- 
bolder to restrain lord from open- 
ing mines, 168. 

distinction between opening mine, 
and working one already opened, 
id. 

lord may have injunction against te- 
nants of the copyhold lands, id. 

but if lord has stood by and allowed 
mines to be opened, equity will 
not interfere, 169. 

XIV. Eeelesiastical Corporations, 
a parson may not commit waste, 

169. 
but may work mines already opened, 

id. 
or may cut timber, or dig stone to 

repair, id. 
and sell the timber and stone for 

repairing, id. 
ecclesiastical corporation cannot cut 

timber, except for repairs, 170. 
parson entitled to botes for repairing 

barns and outhouses belonging to 

parsonage, 171. 
and by the custom of the country 

may cut underwood for any pur- 
pose, id. 
but may not grub it up, id. 
when may plough up pasture, Sup, 

24. 
tenants of ecclesiastical corporations, 

as to their right to commit waste, 

strangers, and cannct restrain 

them, 171. 



WASTE — comUnued. 

XIV. EcelniaUiaii Corporations — con- 
tinned. 

patroness of rector if may obtain in- 
junction, though living vacant, id. 

tenant for years of bbhop sans waste 
restricted from destractivve waste, 
id. 

XV. Permissice vatte. 

whether injunction will be granted 

to restrain, 172 et seq. 
weight of authority against injunction 

being granted, 174. 
doctrine at law concerning permissiv 

waste, 174, 175. 

XVI. Executor or Administrator. 
injunction against executor getting 

in assets, where, 176. 

against feme executrix, where hus- 
band abroad, id. 

against represeniative of person dying 
domiciled abroad, to restrain send- 
ing assets abroad. Sup, 27. 

XVII. Partners. 

acts between partners in nature of 

waste restrained, 180. 
partner restrained from disposing of 

partnership stock, where, id. 
where not, id, 
injunction to restrain treasurer of 

friendly society from paying the 

annuities, id. 

WINDOWS. — See Nuisance; Ancient 
Lights. 
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PREFACE TO THE SUPPLEMENT. 



Since the publication of the original Treatise in 
1841 a considerable number of cases has been 
decided, — the principles on which equity proceeds 
in the exercise of its prohibitory jurisdiction have 
been more fully explained, — and the practice has 
been consolidated and reduced to a more definite 
and positive system. Under these circumstances 
it has been thought that it would be useful to 
collect the new cases, referring them to the several 
heads of jurisdiction under which they properly 
fall. In the addition now made to the original 
work, the writer has endeavoured to explain the 
present state of the law and practice, and he be- 
Ueves that he has not omitted any material infer- 
mation. 

A new, and, it is hoped, sufficiently extensive 
Index, to the original as well as to the new 
matter, has been added. The division of chapters 
and classification of subjects, which were resorted 
to in the original Treatise, have also been adopted 
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in the Supplement, as it has been thought that, 
whether the arrangement is the best that could be 
made or not, the convenience of the reader would 
be best consulted by adopting uniformity of ar- 
rangement. 

New Square^ Lincoln's Inn, 
Easter Term, 1849. 



PREFACE 

TO THE ORIGINAL TREATISE. 



IT is scarcely necessary to offer any apology for 
the publication of a new work on a subject which 
has only been treated by one learned writer, and 
that more than twenty years ago. The great exten- 
sion, during the intervening period, of the subjects 
to which the relief by injunction is applicable, and 
the consequent addition to the collection of cases, 
illustrating the law on this head of equity, have 
appeared to the writer to make it probable that an 
Essay on the Law and Practice of Injunctions would 
now be acceptable to the profession. / 

The present work is confined' strictly to an 
exposition of the law and practice. 

The writer has not thought it advisable to in- 
clude the usual accompaniment to practical works, 
viz, precedents of pleadings, forms of orders, and 
other similar matter; firstly, because such prece- 
dent, and form. ax. already .o be found in other 
works, particularly in the books of Practice, which 
are almost necessarily in the hands of every Chan- 
cery practitioner (a) ; and secondly, because, the 

(a) For forms of orders, see practice; and for precedents of 
Seton on Decrees, and the books of bills, see 1 Equity Draftsman. 
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circumstances which give rise to injunction suits 
are of such endless variety, as to render precedents 
of bills and other pleadings nearly useless. 

The new Orders of August, 1841, were not 
issued till after the whole of the work was printed. 
It does not appear, however, that those orders 
have any direct and special bearing on the practice 
in matters of injunction. 

Chancery Lane^ 
Oct. 1841. 
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An Injunction may be described as a prohibitory writ, 
issuing out of Chancery to restrain the defendant from 
using some legal right, the exercise of which would be 
contrary to equity and good conscience; or from doing 
some act inconsistent with the admitted or probable legal 
rights of the complainant, and with the due preservation 
of the property affected by the act sought to be restrained. 

In practice, injunctions are of two kinds. An injunction 
of the first kind is grantable as an order of course^ without 
reference to merits^ upon the defendant's making default 
in appearing, or in pleading, answering, or demurring 
within the time prescribed by the practice of the Court(a). 
An injunction of the second kind is, on the contrary, 
always granted upon meritSy and may, imder circumstances, 
be granted at any stage of a suit, after the bill is on the 
file, without reference to whether the defendant has or has 
not made default. 

An injunction of the first kind is properly called a 
common injunction, and is that which is most generally 
obtained in suits where the object of the injimction is to 
stay proceedings at law (6). 

(a) 1 Newl. Pract. 324; 1 Smith'a tion b sometimes distinguished as that 

Pract. 601 ; and 10th Order, 1833; which is granted to stay proceedings 

see also 2 Story's £q. Jurisp. 177. at law. That is not, however, the 

(6) To this circumstance, probably, true distinctive character of the com- 

it is owing that the common injunc« mon injunction. For though the 
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An injunction of the second kind is called a special 
injunction^ because it is granted upon special application, 
and not as an order of course (c). 

In practice the special injunction may be considered as 
subdivisible into two kinds^ the first of which is grantable 
in certain urgent cases before appearance, and even with- 
out notice to the defendant, upon the merits shown by the 
ex parte statement of the plaintiff (rf) ; and injimctions of 
this kind are called ex parte injunctions. 

The second kind of special injunction is only granted 
upon the merits shown on both sides. 

The ex parte injunction is frequently applied in cases 
of waste, infringement of patents and of copyright, and 
similar acts of injury to property, where delay might pro- 
duce irreparable injury ; and is not, except in a few rare 
cases of exception, applied to restrain proceedings at 
law (e). But all injimctions which are granted after an- 
swer, whether to restrain wrongful acts of a special nature^ 
or to restrain proceedings at law or in other Courts, are 
made on notice, and on the special merits of the case, and 
fall therefore properly within the second class of special 
injunctions (/). 



common injunction is never applied 
to stay waste and similar injuries to 
property ; the special injunction is 
frequently applied to stay proceedings 
at law. The true distinction between 
the common and the special injunction 
is, that the former is obtained when 
the defendant has made default, as a 
common order, or order of course, to 
which no opposition can be oiTered ; 
whereas the latter is always obtained 
on merits, and never as an order of 
course. 

(c) 1 Newl. Pract. 335. 



(d) 1 Newl. Pract. 335, 336. 

(e) 18 Ves.522; 2 Mer.476; and 
see Lane v. Williams, 6 Ves. 798 ; see 
also per Lord Cottenham in Thorpe 
V. Hughes, 3 My. & C. 753. 

(f) The term special injunction has 
been confined by a learned writer to 
that which is granted before answer 
on the complainant's application, sup- 
ported by an affidavit of merits ; and 
he speaks of the injunction obtained 
after answer upon notice of motion, as 
the ordinary injunction.* Another 
learned writer on practice has treated 
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I propose to consider the subject of Injunctions under 
three general divisions. 

The first will comprise the discussion of the cases in 
which Equity will interfere by injunction to restrain a 
person from instituting or continuing judicial proceedings 
either in a Court of Equity, or in a Court of Law, or in 
some other Court neither of Law or Equity. 

In the second will be considered the cases in which 
Equity interferes to restrain the commission of wrongful 
acts of a special nature, or acts inconsistent with the 
probable legal right of the complainant, and the due pre- 
servation of the property affected by the act sought to be 
restrained. 

The third will be devoted to the consideration of the 
practice in obtaining, continuing, and dissolving injimc- 
tions. 

As regards Injunctions for staying proceedings in Courts 
of Common Law and in other Courts, it may be stated as 
a general rule, illustrated by an abimdance of case, that 
wherever a party by fraud, accident, or otherwise, has an 
advantage by proceeding in a Court of ordinary jmisdiction, 
which must necessarily make that Court an instrument of 
injustice, a Court of Equity, to prevent a manifest wrong, 
will interpose by restraining the party whose conscience is 
thus bound from using the advantage he has improperly 

every injunction made upon special Story in bis excellent work on Equity 

application (as distinguished from the Jurisprudence, vol. ii. p. 177. And 

injunction obtained of course on the I have adopted it in this work, not 

defendant's making default), as a spe- only as the most accurate, but be- 

cial injunction, whether made before cause it is the most consistent with 

or after answer.* This is also the the ordinary acceptation of the terms 

classification adopted by Mr. Justice used by the profession. 



• Newl. Pract. 336. 
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gained (^). Mr. Maddocks, in his Treatise on Chancery 
Practice (A)^ states the doctrine broadly, that in most of 
the cases of accident, mistake, account or fraud, in which 
equitable relief is afforded, a party proceeding at law wiU 
be restrained. " In short," says that learned writer, " it 
seems that wherever relief would be given in a Court of 
Equity against a legal right, an injunction will be granted 
to restrain proceedings at law in respect of such legal 
right." 

An examination of the cases will show this proposition 
to be, as a general one, sufficiently correct ; but the inquiry, 
which is the special subject of the following sheets, is not 
so much into the cases in which a conclusion can be arrived 
at that general and final relief is grantable, and that there- 
fore an injimction might be obtained, as into those, in which 
the case not being ripe for final adjudication, is yet of such 
a nature and in such a stage as to justify the preliminary 
interference of equity by injunction. These, so far as 
regards injunctions to restrain a party fi-om instituting or 
pursuing judicial proceedings, I propose to examine imder 
the following general subdivisions. 

I. Where the legal title of the defendant in equity is 
founded originally on some inequitable transaction, or is 
against public policy ; or where not having been originally 
inequitable, it has been tainted with fi*aud, actual or con- 
structive, by the subsequent conduct of the party claiming 
under it. 

II. Where the plaintiff in equity has some equitable 
right to set up against the plaintiff in the other Court, 
of which that Court cannot either by reason of want of 
jurisdiction, or by reason of its forms of proceeding, take 

(g) Lord Red. 127. (fc) Vol. i. 107. 
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cognizance ; or where the l^al right of the plaintiff at law 
is coupled with and abridged by some equitable Uability. 

III. Where reUef is sought against forfeiture or penalties 
incurred by the breach of covenants, or the neglect of other 
legal liabilities. 

IV. Cases illustrating the principles and limits of the 
jurisdiction of equity to grant relief by way of injimction. 

In discussing injunctions to restrain acts of a special 
nature, wrongful, or inconsistent with the preservation of 
the property in dispute, the subjects of consideration have 
been found to range themselves most conveniently under 
certain familiar heads of equitable jurisdiction, such as 
waste, copyright, &c. I have not therefore attempted in 
that part of the present work to classify the different cases 
to which the relief by injunction is applicable, otherwise 
than by reference to those established heads of equity; and 
injunctions to stay wrongful acts of a special nature will 
be considered under the following heads : — 

Injunctions for restraining waste, and infringement of 
copyright, and of patent rights; to restrain the publication 
of secret inventions ; the use of trade marks and designa- 
tions ; and nuisance ; injimctions acting in aid of specific 
performance, by restraining the breach of agreements ; and 
to restrain breach of actual or implied trust ; injimctions in 
matters of partnership and bankruptcy, and in matters 
arising out of the relations between public companies and 
individuals ; injunctions to assist the trial of legal rights by 
removing mere legal impediments; and injunctions in inter- 
pleader suits ; and, lastly, certain cases of injunction, illus- 
L^^^y fl.e J^ .ad e«e». of L juMction 
of equity. 

In the Third Part I shall discuss the practice of the 
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Court of Chancery with reference, I. To the mode of ob- 
taining both the common and the special injunction; 
II. To the extension of the common injunction to stay 
trial; III. To the effect on an injunction of amending the 
bill ; IV. To what constitutes breach of an injunction and 
what are the consequences of such breach ; and V. To the 
mode of dissolving injunctions. 

Many points of practice will also be found discussed in 
other parts of the work, where they have incidentally arisen 
in the cases more immediately under discussion. These it 
has not been thought necessary to repeat in the part par- 
ticularly appropriated to the discussion of the Practice. 



CONTENTS. 



PART I. 

OF STAYING PROCEEDINGS AT LAW AND IN OTHER 

COURTS. 



1 



2 
3 



CHAPTER I. 

Of Irguncltons to stay Proceedings at Law where the Legal Title of the 
Defendant in Equity is founded originally on some inequitable Transac- 
tion ; or is against Public Policy ; or where, although the Legal Title 
of the Defendant in Equity may not have been originally inequitable, 
it has been tainted with Fraud, actual or constructive, by the subsequent 

Conduct of the Party claiming under it . f Pages in Treat 1 — 47 

\ Sup. 1— 6 

12 Frauds on Compositions with Cre- 
ditors .. .. Page 21 

13 Marriage Brocage Bonds, and 
other Instruments against the 
Policy of the Law . . 22 

I. Where Equity interferes, 22 

n. Where Equity will leave the 

Parties to their Rights at 

Law .. .. 25 

14 General Conclusion drawn from 
the Cases on this Head . . 30 

15 Contracts and Instruments in 
Fraud of the Usury Laws ..31 

16 Effect of Fraud on the Party from 
whom an Instrument passes • . 33 

17 Of restraining Proceedings on Po- 
licies of Insurance . . 34 

18 When Persons, by fraudulent Ac- 
quiescence in permitting others 
to deal with their Rights as their 
own, lose their Equity . • 35 

19 General Principle of such Cases 38 

20 Of the Effect, on the Liability 
of Sureties, of giving Time or 
other Advantage to the principal 
Debtor ; and of the Effect on 
the Creditor of the Conduct of 
the Surety .. .. 38 

21 The Doctrine of restraining a 
Party from usms his I^gal 
Rights, as aeainst Lis Partner in 
a Fraud on third Parties . . 43 



Proceedings on Bonds or other 
Instruments obtained by Fraud 

Page 2 
Gambling Transactions . . 4 
Restraining Proceedings on Instru- 
ments affected with constructive 

Fraud .. •• . •• ^ 

4 Jurisdiction to restrain Proceed- 

ing at Law on Instruments void 
atLaw ; and Distinction between 
Illegality apparent on the Face 
of an Instrument, and lllegaUty 
appearing by Evidence dehors the 
Instrument .. .. 8 

5 Gray v. Ma tthias ; Simpson v. Lord 

Howden; and JonM v. Lane . 10 

6 Not necessary to show Certainty 

of the inequitable Foundation of 
an Instrument . . . . 12 

7 Restrainio g Proceedings on Instru- 

ments founded on Expectations 
from third Parties, and concealed 
from them .. .. 13 

8 Exception to this Rule . . 14 

9 Restraining Proceedings on Instru- 

ments given by Persons having 
only Expectations . . 15 

Restrictive Qualification of this 
Rule 16 

Restraining Proceedings on Instru- 
ments obtained under undue In- 
fluenced, an Intoxication . . 18 



10 
11 



XIV 



CONTENTS. 



Jj^uyylcwfiit* 



1 Juiisdictioii to retrain Proceedings 

at Law on Instruments obtained 
by Fraud Page I 

2 Gambling Transactions 2 

3 As to the Interference of Equity 

when the Illegality of the Instru- 
ment appears on the Face of it ; 
or where its Validity can be tried 
at once at Law 2 

4 Of restraining Proceedings on In- 

struments obtained under undue 
Influence or Intoxication . . 3 

5 Frauds on Compositions with Cre- 

ditors .. .. .. 3 

6 When Equity will, and when it will 



not, interfere between Parties to 
a Contract against public Policy 

Page 4 

7 When Persons by fraudulent Ac- 

Suiescence in permitting others to 
eal with their Rights as their 
own, lose their Equity . . 4 

8 As to the Interference of Equihr to 

prevent a Party from proceeding 
against another under the Bank- 
ruptcy or Insolvency Acts . . 5 

9 Of the Eflect on the Liability of 

Sureties of giving Time or other 
Advantage to the principal 
Debtor 6 



CHAPTER IL 

Of Injunctions to stay Proceedings at Law where the Plaintiff in Equity 

has some Equitable Right to set up against the Plaintiff at Law, of 

which the Court of Law cannot^ either by reason of Want of Jurisdic 

tion, or by reason of its Forms of Proceeding, take Cognisance ; or 

where the Legal Right of the Plaintiff' at Law is coupled with, and 

abridged by, some Equitable Liability. . . I Pages in Treat. 48 — 75 

( Sup. 7—18 



1 Injunctions to stay Proceedings at 

Law in Aid of specific Perform- 
ance . . . . . • 48 

2 AVhat necessary to sustain an In- 

junction in Aid of specific Per- 
formance . . . . 51 

3 General Principle of the Cases on 

this Head 52 

4 Eflect of Departure from the Time 

limited for the Performance of a 
Contract .. .. ..53 

5 Injunction in Cases of specific Per- 

formance, where the Meaning 
and Effect of Agreements, or the 
Powers of the Parties making 
them to bind their Successors, 
are in Dispute . . . . 55 

6 Injunctions against a Creditor re- 

sorting to his personal Remedy, 
when a public Fund is provided 
out of the Debtor's Estate for the 
Payment of his Debts . . 57 

7 Observations on Hoidltch v. Mist, 

and Wright v. Simpson . . 61 

8 Injunctions in Cases of Mistake, 62 

9 Injunctions where the Defendant at 

Law has good Matter of Defence, 
but cannot use it by Reason of 
the Forms of Proceeding . . 63 



10 Distinction where the Incapacity 

proceeds from the Forms them- 
selves, and where firom the Neg- 
lect of the Defendant at Law 
to comply with the proper Form 

65 

11 Where there is a Legal Right 

coupled with an Equitable Lia- 
bUity .. .. .. 68 

I. Discusnon of the Effect of 
a Mortgagee's proceeding 
on the Bond or Covenant 
after Foreclosure . . 68 
II. Principle of restraining a 
Husband from suing in 
the Ecclesiastical Court 
for his Wife's Legacy 

71 

12 Injunctions where an unfeir Ad- 

vantage would result from exer- 
cisini^ Powers under an Act of 
Parliament .. .. 71 

13 The Court does not interfere in 

Cases of this Class merely on the 
ground of Hardship ' . . 72 

14 Where the final Claims of the 

Parties can only be ascertained 
by a complicated Account • • 74 



CONTENTS. 



XV 



JbttyyUntnit. 



1 iDJuncUons in Cases of Mistake 

Page 7 

2 InjunctioQs where the Defendant at 

Law has good Matter of Defence, 
but cannot use it by reason of the 
Forms of Proceeding ; or where 
Proceedings in Equity, in which 



Justice can be done, have been 
instituted .. .. PageS 

Of the Right of a Mortgagee to 
proceed on bis several Remedies 
at once . . . • . . 10 

Where the final Claims of the 
Parties can only be ascertained 
by a complicated Account . . 10 



CHAPTER III. 

Where Relief is sought against Forfeiture or Penalties incurred by the 
Breach of Covenants or the Neglect of other legal Liabilities, 

Treat, page 76^94; Sup. 13 



General Principle of the Jurisdic- 
tion, and in Particular as to Re- 
lief against Penalties in Bonds, 
&c 76 

Distinction between a Penalty as 
such, and as stipulated Damages 

78 

Discussion of the Cases where the 
Breach of C<Hidition is wilful ; or 
where not susceptible of Com- 
pensation in Damages certain. 
And herein of Sanders v. Pope, 
and Davit v. West . . . . 80 

General Result of all the Cases; 
that there is generally no Relief 
against Breach of any Covenant 
in a Lease, except of Covenant 
to pay Rent . • . . 88 



5 Cases of Exception to this Rule 

90 

6 What is, and what is not. Waiver 

of his Right by the Party enti- 
tled to the Benefit of a Covenant 

91 

7 As to Ship Registry Acts . . 93 

I. No Relief where Neglect to 

comply with the strict 
Terms of the Ship Regis- 
try Acts . . . • 93 

II. But Relief may be granted 

as between two Parties, 
one of whom has the 
better Equity, to prevent 
the other from completing 
his legal Title .. 93 



ibtt99lement. 

Where Relief is sought against Forfeiture or Penalties incurred by the 
Breach of Covenants or the Neglect of other legal Liabilities . . 13 



CHAPTER IV. 

Of the Jurisdiction in general . . Treat, page 95 — 133; Sup. 14— 20 



1 Courts of Equity act on the Person 

proceeding, and not on the Court 
m which he is proceeding . . 96 

2 Jurisdiction to stay Proceedings in 

the Admiralty Courts; in the 
Courts of Scotland and Ireland ; 
and generally in any foreign 
Court .. 97 



4 
5 



6 



Jurisdiction to stay Proceedings 
in other Courts of Equity . . 103 

And in the same Court . . 105 

Distinction where the concurrent 
Suits are not precisely for the 
same Matter .. 105 

Cases where Equity vrill restrain 
Proceedings in other Courts, on 

b 



XVI 



CONTENTS. 



the mere ground of the Court 

having drawn the Matter within 

its own Joriadiction . . Pagt 106 

Staying Proceedings at Law after 

Decree in a Creditors' Suit, 108 

I. General Rale that Equity 

will stay Proceedings at 

Law after, but not before. 

Decree for an Account, 

108 

II. By whom the Motion may 

be made . . 109 

III. Discussion of the Question, 

whether Priority in the 
Decree is essential, 110 

IV. Effect on the Jurisdiction, of 

the Nature of the Suit in 
Equity .. .. 112 
V. Distinction between the Cases 
where the Judgment at 
Law is de bonis testatoris, 
and where it ia de bonis 
tettatorit et n non de pro' 
priis .. .. 113 
Discussion of Mr. Williams' 



VI. 



Strictures on the latter 
Distinction . . Page 1 18 
vu. Genera] result of the Cases 
on the Three foregoing 
PoinU .. 121 

8 Jurisdiction as to restraining Ac- 

tions against the Bank of Eng- 
land .. .. 122 

9 Jurisdiction to relieve against an 

Award .. 123 

10 Jurisdiction to restrain a Party 

from proceeding by Extent under 
an Act of Parluiment . . 126 

1 1 Of restraining Proceedings at Law 

against the Officers of the Court, 
where they have acted under ir- 
regular Orders, or irregularly 
under Orders in themselves regu- 
lar .. .. 127 

12 General Result of the Cases, 130 

13 Jurisdiction to restrain the Officers 

of the Court from seeking Redress 
in any other Court . . 130 

14 Whether Equity has Jurisdiction 

to restrain the Subject from Pe- 
titioning the Legislature .. 132 



S^ti^^ltvuwL 



1 Jurisdiction to stay Proceedings 

generally in any Foreign Court, 

14 

2 On restraining Proceedings in the 

same Court when the Suits are not 
precisely for the same Matter, 15 

3 On restrainioff Proceedings in other 

Courts on the mere ground of the 
Court having drawn the Matter 
within its own Jurisdiction ..15 



4 As to staying Proceedings in Cre- 

ditors' Suits . . 15 

I. Generally .. .. 15 

II. As to the Costs which the 

Creditor will be entitled 

to .. .. 17 

III. As to staying Proceedings at 

Law by a Creditor . . 17 

5 On restraining Proceedings against 

the Officers of the Court . . 20 



PART II. 

OF INJUNCTIONS TO STAY WRONGFUL ACTS OF A SPECIAL 

NATURE. 



CHAPTER I. 



Injunctiotu against Waste . . . 

1 Waste by Tenant for Life gene- 

rally . . . . . . 136 

2 At whose Suit an Injunction 

against Waste may be obtained, 

136 



Treat, page 134^190; Sup. 21—31 

3 What Acts Tenant for Life not 
unimpeachable may do . . 136 

4 More concerning the Parties who 
may obtain Injunctions . . 137 

5 Where it is uncertain till Death of 



CONTENTS. 



XVII 



TeDant in Possession whether he 
has Title to the Timber, Page 139 

6 Of the relative Rights of I'enant 

for Life and Remainder-nian, 140 

7 InjuoctioDsagainst equitable Waste 

by Tenant without impeachment, 

142 

8 Destruction will be restrained, 143 

9 But not trifling Acts of Waste, 143 

10 Doctrine as to restraining the cut- 

ting down of ornamental Timber, 

144 

1 1 Old Rule to stay cutting Timber 

actually ornamental . . 144 

12 Modem Rule that it must be 

planted or Growing for Orna- 
ment .. .. 144 

13 Principle which governs the Court 

on this Point .. 145 

14 Doubtful whether an Injunction 

can be granted against Waste 
generally, on Proofof Particular 
Acts of Waste . . 147 

15 Injunction never granted on 

f round of its doing no Harm to 
)efendant .. .. 147 

16 Distinction between Tenant for 

Life and Tenant in Fee, as to 
cultivating in a Husband-like 
Manner . . > • 147 

17 What sufficient to support an In- 

junction .. .• 148 

1 8 Tenant for Life, without Impeach- 

ment, not to be restrained, unless 
Trees are unfit to be cut as Timber, 

149 

19 Waste by Jointress .. 149 

20 Waste by Tenant in Tail, under 

Act of Parliament, deprived of 
Power of Alienation . . 150 

21 Burgew, Lamb .• 151 

22 Waste by Tenant for Years, 152 

23 Tenant for Years, with Power to 

commit Waste, restrainable as 
against prior Incumbrancer, 152 

24 Injunctions against breach of Co- 

venant when secured by Penalty ; 
not where it is a Contract for 
Compensation . . 153 

25 Of Injunctions in the Nature of 

Restraining Breach of Covenant, 
rather than against Waste, 154 

26 Conversion of Pasture into Plough 

Land restrained, &c. .. 154 

27 Latkropp v. Marsh and Johnton v. 

Goldswaine, with Observations, 

28 What constitutes ancient Pasture, 

156 



29 Attorney-General v. FoundUng 

Hospital considered . . Page 156 

30 Leases for Lives, with Covenants 

for perpetual Renewal 157 

31 Observations on DeSalis v.Crossan, 

158 

32 Waste in Houses .. 158 

33 Distinction between Things fixed 

and not fixed to the Freehold; 
and of Waste by Tenant holding 
over .. .. 159 

34 Waste by Tenant in Tail after 

Possibility . . . . 160 

35 Distinction where such Tenant has 

never been Tenant in Tail in 
Possession .. .. 160 

36 Will be restrained from committing 

malicious or destructive Waste, 

161 

37 Waste by Tenant in Dower and 

by the Curtesy .. 162 

38 Waste by Tenant in Common, 162 

39 Waste by Mortgagor .. 163 

40 Constructive Trustee restrained 

from committing Waste •• 164 

41 Where Account will be granted 

without Injunction, and where 
not . . 164 

42 Injunctions at Suit of Copyholders 

and of Lords of Manors . . 168 

43 Injunctions against Ecclesiastical 

Corporations — What Waste a 
Parson may commit, and what 
not . . . . 169 

44 Ecclesiastical Corporations may 

not cut Timber, except for Re- 
pairs . . . . 172 

45 Discussion of the Question, whe- 

ther an Injunction will be granted 
against permissive Waste . . 174 

46 General Result of the Cases at Law 

on permissive Waste . . 174 

47 Injunctions to restrain Acts de- 

structive of Propel ty, analogous 
to Waste . . 176 

48 Of Restraining Interference with 

Assets of '1 estator or Intestate, 
pending Litigation in Ecclesias- 
tical Court .. .. 177 

49 Other Cases of restraining Exe- 

cutors . . . . 178 

50 Injunctions to protect Receivers, 

179 

51 Injunctions between Partners, 180 

52 Other Cases of Waste, or Acts in 

the Nature of Waste . . 180 

53 Injunctions to restrain Alienation 

of specified Chattel . . 181 

b 



XVIII 



CONTENTS. 



54 iDJmictioDs to reatiiuD TrwpaM; 

oldDoctruie .. Fm 181 

55 Early Distioclioii in Caseof Alinefl, 

183 

5G CommeBceincDt of the nodero 

Doctrine* Ftaniang's case . . 183 

57 Where InjuiMtioii gmnted to re- 

strain Treapoig, PUinliff nia«t 

DOt delay tryiog Right . . 186 



58 Nol gfonted wkeie bo Dealruction, 

Page 186 

59 Old Rule remaiM as to mere 

Trespeai .. .. 187 

^ lojunctioii net gfented at aeit of 

(feviiee agaiBit Heir, diifuting 

Will .. .. 188 

61 Efieot of fUiding by ob Right to 

iDJuDctioD to stay Waste .. 190 



i^uyylfmeiit. 



1 Of equitable Waste .. 21 

2 Waste as between Mortgagor and 

Mortgagee . . . . 23 

3 Waste by Kcdesiastical Corpora- 

tions .. .. 34 

4 Cases on permissive Waste . . 25 
Injunctions to restrain Acts de- 



structive of Property, analogous 
to Waste . . . . 96 

6 Injunctions to protect a Receiver 

against Waste . . . . 27 

7 Injunctions against Trespass . . 27 

8 The Eff^t of Laches on the grant- 

ing of Injunctions against Waste, 

ai 



CHAPTER II. 



Injunctions to retirain Infringement of Copyrights. 

Treat, page 191-219; Sup. 83-40 



3 



4 
5 



1 Ground of the Jurisdiction • 191 

2 Plaintiff must show primd favie 
Title .. .. 192 

Where even primd facU Title, 
Right may be repelled by Nature 
of Work .. .. 193 

Mawman v. Tegg . . 195 

Doctrine as to fair Use of preced- 
ing Publication . . 197 

6 Doctrine as to Effect of Quantity. 

in Cases of alleged Piracy. . 198 

7 As to bond fide Abridgement. .199 

8 Bond Jide Additions will be pro- 

tected .. .. 200 

9 Doctrine as to Books of the Class 

of Road Books, Calendars, and 
the like .. ..201 

10 How Piracy judicially detected, 

202 

1 1 Effect of putting forth a Work as 

the Work of another . . 203 

12 Rule as to necessary Allegation of 

Piracy, where the Works are of 
voluminous Character . . 204 

13 Injunctions to restrain Publication 

of Letters . . . . 206 



14 General Result of the Authorities, 

208 

'*% Injunctions to restrain Publication 

of unpublished MSS. . . 209 

16 Privileged Publications .. 210 

17 Where Question is, whether the 

Plaintiff is the Peivon having 
Title .. .. 210 

18 Piracy of Lectures .. 212 

19 Stat. 5 & 6 Will. 4, c. 65 . . 212 

20 Copyright in Translations, and 

Copies of Specifications of Pa* 
tents .. .. 213 

21 Injunctions to restrain copying 

Kn^vings, &c. . . 214 

22 Foreign Copyright .. 215 

23 Question as to Copyright of a Fo- 

reigner ; and of an English Sub- 
ject obtaining the Copy from a 
Foreigner and publishing here, 

215 

24 Stat. 1 & 2 Vict. o. 59. Interna- 

tional Copyright .. 817 

25 Other Cases of Injunctions in 

Matters of Copyright . . 218 



CONTENTS. 



XIX 



ItlHpylfiMt. 



1 The Copyright Act, 6 & 6 Vict. 

c. 45 . . • • Page 32 

2 Doctrine of Byron v. Johnstone. . 34 

3 What is fair Use of a preceding 

Publication .. ..35 

4 Effect of putting forth a Work as 

the Work of another . . 37 



5. Injunctions to restrain Publication 
of Letters . . Page 21 

6 Injunctions to restrain Publication 

of unpublished Works •• 38 

7 Copyright in Designs . . 39 

8 Copyright of a Foreigner . . 39 

9 Copyright in Dramatic Exhibitions, 

40 



CHAPTER III. 

Of Injunctions to restrain the Infringement of Patents* 

Treat, page 220—227; Sup. 41—52 



1 Ground of the Jurisdiction.. 220 

2 Formerly necessary to show esta- 

blished Title . . . . 220 

3 At the present day ;>nm4/acie Title 

sufficient .. ..221 

4 Distinctions as to whefe the Couft 

will interfere, and where ijot, 222 

5 General result of the Cases, 223 

6 Where Injunction not moved for 



till the Hearing 



7 What extent of Doubt of the Title 

is requisite to induce Refusal of 
an Iniunction . . . . 225 

8 What Affidavit requisite to support 

Application . . . . 226 

9 [njunctSon against Selling after 

£Xpiration df Patent . . 226 

10 Necessary Allegation in Bill, to 

prevent Demurrer . . 226 



i^u^plement. 



Distinction as to when the Court 
will interfere, and when not, 41 

When a Party does not move within 
a reasonable Time of filing tlie 
Bill .. .. .. 44 



3 Where the F.quity appears only by 

the Answer .. ..45 

4 What affidavit requisite to support 

Application, and when motion is 

on Notice . . . . 45 

$ Of granting Inspection . . 47 



CHAPTER IV. 

Of Injunctions to revtrtim the Publicntion tf secret Invent-ionSf und the 
Use of another^s Name ot Designation ; and the Imitation of Trade 
Marks .... Treat, page 228— 236 ; Sii|>. ^3— 57 



1 Generally an Injunction camaot be 

granted to restrain the Use or 
Communication of a secret In* 
vention .. .. 228 

2 But may, when Defendant has be- 

come fraufdul^itly possessed of it, 

229 

3 Whether an Injunction could be 

granted in Aid of an Agreement 
to keep a Secret . . 230 

4 Injunctions i^inst Imitation of 

Trade Marks where it is ^udu- 
lent .. .. 230 



5 Where there is no Fraud . • 232 

6 Injunctions to restrain Use of a 

partnership Style ; or carrying 
on a Trade, the Goodwill of which 
has been the Subject of Sale, 

233 

7 Observations on Blanehard ▼. Hill, 

235 

8 Party asking this Protection must 

not himself have deceived the 
Public .. .. 236 



b2 



XX 



CONTENTS. 



InjuDctioDs to restrain the Use of an- i 
other's Name or DesigDation, | 



aod the 
Marks 



Imitation 



of Trade 
Page 53 



CHAPTER V. 
Of Injunctions to restrain Nuisance, Treat, page 237 — 249 ; Sup. 58, 59 



1 General Principle of the Jurisdic- 

tion .. .. .. 237 

2 Ancillary to the legal Right, 238 

3 Injunction not granted to prevent 

Obstruction of Prospect . . 238 

4 Order not made on Motion to pull 

a Thing down . . . . 239 

5 Proper Course of Proceeding to 

stay Nuisance, public or private, 

240 

6 AVhat coDstitutes sufficient Nui- 

sance to justify equitable Inter- 
ference .. ..241 



7 What a sufficient Allegation of 

Nuisance .. .. 244 

8 Of darkening ancient Lights, 245 

9 Of Nuisance in respect to Mar- 

kets .. .. .. 246 

10 Jurisdiction of Commissioners of 

Sewers .. .. 247 

11 Injunction to restrain Nuisance, 

resulting from Order of Magis- 
trates in Quarter Sessions, 248 

12 No Injunction against contingent 

Nuisance .. .. 248 

13 Of Purpresture . . . . 249 



1 Nuisances generally 



. 58 I 2 Contingent Nuisance 



59 



CHAPTER VI. 

Of Injunctions in Aid of specific Performance; and to restrain Breach of 
Trust or Confidence . . . Treat. 250—278 ; Sup. 60—68 



1 General Doctrine as to interference 

of Equity in Aid of specific Per- 
formance . . . . 250 

2 Injunctions in Aid of specific Per- 

formance of Agreements to pur- 
chase Land . . . • 252 

3 Where Equity supports as an Agree- 

ment in Equity an Instrument 
which would have no effect at 
Law., .. .. 253 

4 Injunctions to restrain Breach of 

Covenants in Leases . . 255 

5 As to voluntary Deeds . '. 255 

6 Where Injunction to restrain Pro- 

ceedings in an Arbitration, 256 

7 Of the Jurisdictioti to interfere by 

Injunction, where an Agreement 
cannot be enforced as a whole, 

256 

8 Of the Jurisdiction indirectly by 

Injunction to enforce the Per 



formance of a substantive act, 

260 
9 Qualifications of the Doctrine, 263 

10 Result of the Authorities . . 265 

11 Equity will not even circuitously 

compel the carrying on of a 
Trade .. ..265 

12 Injunctions to restrain Breach of 

Trust .. ..266 

I. Where Breach of positive 
Trust .. ..266 

II. Where conduct is inconsist- 
ent with implied Trust, 266 
III. Where the Party fills a fidu> 
ciary Character; or has 
de facto a Confidence re- 
posed in him . . 268 

13 More concerning Injunctions as 

regards the fiduciary Relation 
between Solicitor and Client, 

270 



CONTENTS. 



XXI 



14 Of iDJUDctions to restrain the Re- 

tainer and Pleading of particular 
Counsel . . Page 270' 

15 Difference as to the Interference 

by Injunction, where the Title is 
legal, and where it b equitable, 

271 

16 Parties asking Protection of their 

Title as claiming under a Trust 
roust clearly show that their Title 
is a continuing one . . 27 1 

17 Injunctions to restrain Acts incon- 

sistent with giving full Effect to 
an Agreement . . . . 273 

18 Of Cases where Parties deprive 



themselves of their right to the 
assistance of Equity for enforcing 
an Agreement . • P^g^ 274 

19 And herein in particular of the 

Effect of Laches . . 276 

20 Construction of Provisoes for re- 

suming demised Premises, 276 

21 Injunction to restrain under Cir- 

cumstances presenting to a Bene- 
fice .. .. ..277 

22 Special Case of Construction of 

an Agreement to let Farms, 277 

23 Necessary that Party coming for 

Relief should be competent to 
bind himself . . . . 277 



Jbuyylement. 



1 Injunctions in Aid of Specific Per- 

formance of Agreement to pur- 
chase Land . . . . €0 

2 Injunction to restrain Breach of 

Covenants on Leases . . 60 

3 Of the Jurisdiction to interfere by 

Injunction when the Agreement 



cannot be performed as a Whole, 

61 

4 Of Mandatory Injunction . . 64 

5 Injunctions to restrain Breach of 

Trust . . . . . . 66 

6 Injunctions to restrain presenting 

to a Benefice . . . . 67 



CHAPTER VII. 



Of Injunctions between Partners 

1 General Objects of Injunctions in 

Partnership Transactions, 279 

2 The Partnership must be complete, 

to justify the Interference of 
EquitjT .. ..280 

3 Court will not in general interfere 

between Partners, unless there is 
ground for a Dissolution . . 280 



. Treat, page 279—284; Sup. 68 

4 Where there is a parol Agreement 

for Partnership without specified 
Duration .. .. 282 

5 Of Leases to Partners . . 282 

6 Injunctions in Cases of special 

partnership Agreements • • 283 



JJhltyyUtllHlt* 



Injunctions between Partners 



.. 68 



CHAPTER VIII. 

Injunctions relating to Canalf Railtoai/f and other Public Companies^ 

Treat, page 285—304; Sup. 69—73 



1 General Principles applicable to 

Acts of Parliament for executing 
public Works . . . . 285 

2 Injunction may be granted, though 

no irreparable Spoil or Waste, 

288 



Limitation of the Doctrine otAgar's 
case . . . . . . 288 

Company not protected when act- 
ing against legal Rights . . 290 

Nor permitted to assess Lands not 
included in their Notice • • 291 



xxu 



CONTENTS. 



6 Court sometimes refuses I^junc- 

tioQ, pnttiQg a Corapeny to give 
aa tJndertaking t*age 291 

7 lojuDCtioo sustained peo^iag in- 

quiry at Law, whether the Effect 
i( Works would be materially to 
interfere with a Defeadant's 
Wharfage 292 

8 Diligence in applying to the Court 

more requisite against « Com- 
pany than in ordinary Cases, 

293 

9 General Result of the Cases as to 

what constitutes sufficient Laches, 

294 

10 Jurisdiction of Equity not taken 

away because an Act of Parlia- 
ment gives special Remedy, 295 

11 How the Court is governed as to 

Exercise of its Jurisdiction, 295 

12 Court acis only in aid of real or 

presumed legal Riglits . . 296 



13 Course pursued where legal Title 

doubtful . . Page 297 

14 Court pays attention to the Ques- 

tion which Party will be rooet 
injured by its Interference, 297 

15 Of the Eiiect of an Agreement to 

withdiaw Opposition in Parlia- 
ment, where the Party retiring 
has been induced to do so on the 
Representatiea and promises of 
the other Party . . 298 

16 The same question where the Par- 

ties hare been at Arms-length. 

300 

17 Of such Agreeaients with Land- 

owners, being also Peers of Par- 
liament .. .. 302 

18 Injunction to restrain Parliamen- 

tary Proceedings by Com|ianies 
tending to alter tbevCon^itution 
and Object .. .. 304 



JbttyylcniMt* 



1 Exception to the General Rule. 

that a Company exceeding its 
Powers will be restrained . . 69 

2 Of the Effect of Laches . . 70 

3 General Principle on which the 

Court acts on interfering . . TO 

4 Of Agreements between Parties as 



to their Conduct in proceeding 
before Parliament .. 71 

5 Injunctions to restrain Companies 

from proceeding to alter their 
Constitution . . ..71 

6 Case of Goodman v. De Beamoirf 

n 



CHAPTER IX. 

Ifijvnctions in Matten t^ Bankruptcy . Treat, page 305 — 316; Sup. 74 

10 Injunctions to stay advertisement 
of Bankruptcy in the Gazette 313 

11 ^^ot granted ex parte to stay Issue 
of im proper Fiat . . 313 

12 Where Court wiUinlerfaKBgBilMt 
legal Title of Assignees 313 

13 Injunction against Sequestrator 
becoming Bankrupt .. 314 

14 Where Creditor by reason of an 
lujunction and Bankruptcy of 
his Debtor has lost an Advan- 
tage .. .. 314 

15 Commissioners not restrained from 
examining Bankrupt by Charge 
that the PetilioB bas beini get up 
to orocure EvMeaeie against him 
of illegal Gamioig *. 315 

16 Claim ef Assignees to Leaee exe- 
cuted, but not Miverad to Bank- 
rupt . . . • 315 



1 General Ground of granting In- 

junctions in Bankruptcy 305 

2 Injunctions to stay Proceedings at 

Law by Bankrupt disputing tbe 
Commission . . 305 

3 Application to be by Petition, and 

not by Hill . . 307 

4 Whether Bankrupt can be made 

Party to a Bill for Discovery and 
Injunction . . 309 

5 Bankrupt may file Bill for Dis- 

covery and Account, but not for 
Payment .. 310 

6 Allen y.Kilbre .. 310 

7 Assignees not in gen^vl restrained 

from selling Effects 3 1 1 

8 Creditor cauuot prove and bring 

Action also .. 311 

9 Landlord eannet prove and dis- 

train for tame Bent 312 



CONTENTS. 



XXlll 



ibiivplniifnt. 

Injunctimi iu Maltws of U»^ruplci/ 



FageU 



CHAPTER X. 

Injunctions to remove outstanding^ Terms Jor Years, and other legal Impe- 



diments ..... 

1 When an outetandiDg L«9»l Impe- 

dimenl wiU he FeoAOved hy iQ- 
juDctioQ .. .. 317 

2 Not if there is a rebutUng Equity 

in the Defendaat .. 318 

3 General Statement of the Doctrioe 

318 



. Treat, page 317—320; Sup. 74 

4 Will not be granted on Motion 

DFios to the Deor«e . . 819 

5 Where, it saems, there would be an 

Exception .. ..319 

6 Doctrine extended to the Removal 

of other legal Impediments, as 
well as outstanding Terms 320 



Injunctiom to rem^ive OHtstunding T^fns and other legal Impediments 74 



CHAPTER XI. 

Of Injunctions in Inferpieader Suits, Treat, page 221 — 327; Sup. 75—76 



1 General Principles of Interpleader 

Suit .. .. 321 

2 Case of Exception to the Generitl 

Rule .. .. 323 

3 Practice is to obtain Special {njuno- 

tiop at once . . 324 

4 No Affidavit of Facts now neces- 

sary • • 3*44 



5 Of bringing the Fund into Court 325 

6 Course where some of the Parties 

are out of the Jurisdiction, 326 

7 Stakeholder Defendant in a Suit 

touching the Fund in dispute 
cannot move for Injunction 326 

8 Of Interpleader by a Tenant against 

his Landlord . . 327 



Ibupplemeitt. 



1 Of dissolving the lojuoctiou in an 

Interpleader Suit, and of the 
course ofproce^ng generally, 75 

2 Of the Affidavit of no Collusion, 



and the Terms on which the Suit 

sustainable . . 76 

'Si Construction of the Interpleader 

Act, 1 &2 Will.IV.,c.68 76 



CHAPTER XII. 

Qfthe Jurisdiction iu general to grant Injunctions to stay wrongful Acts 
of a special Nature . . . Treat, page 328—344 ; Sup.77— 80 



1 Jurisdiction of Equity i^ot ousted 

beeause there is i^ Remedy at 
Law .. .. 328 

2 Jurisdiction to interfere 'm Cases of 

Duress .. .. 330 



3 Jurisdiction to restrain the Marriage 

of Infante . . 380 

4 Jurisdiction as to Repogoitipn of 

alleged foreign Qoveran^nts, 

331 



V 



XXIV 



CONTENTS. 



5 iDJuQctions in Matters of Seqaes- 

tratioD . . Pag« 331 

6 Actions brought on foreign Judg- 

ments . • 333 

7 Injunctions to stay the Sailing of 

Ships .. .. 333 

8 Staying the improper Transfer of 

Stock .. 335 



9 As to Proceedings by and against 
the Bank . . Page 335 

1 Injunctions to quiet Possession, 337 

1 1 Injunctions against Bjectment, 338 

12 Injunctions to stay Sale 339 

13 Injunctions as between equitable 

and legal Mortgagees . . 342 

14 Of perpetual Injunctions 342 



^Wf^ltVSUUt* 



1 Of unintentioQal Injury to Right of 

Property . . 77 

2 General Principle on which the 

Court proceeds in restraining or 



refusing to restrain the Exercise 

of dbputed Rights . . 78 

3 Injunctions to restrain Sales 79 



PART III. 



OF THE PRACTICE IN MATTERS OF INJUNCTION. 



CHAPTER I. 



OF THE MODE OF OBTAINING INJUNCTIONS, 



Section I. 



OECTION 1. 

As to Injunctions to stay Proceedings at Law, 

Treat, page 



1 Injunctions to stay Proceedings at 

Law, not granted until Bill filed 

346 

2 Nor against Person not a Party 

346 

3 Injunction must be prayed by the 

Bill .. 346 

4 Of Service of Subpoena to appear 

347 

5 How common Injunction obtained 

348 

6 Common loj unction obtainable any 

Day in or out of Term 348 

7 As to Right to demur after an In- 

junction has been obtained 349 

8 Effect when the Bill is referred for 

Impertinence . . 350 

9 When referred for Scandal 350 

10 Where regular and where not, to 

obtain an Injunction after Excep* 
tions to the Answer . . 350 

11 Injunctions against Actions be- 

tween Co'detendants . . 351 



pages 345— 363; Sup. 81— 84 

12 Injunctions not granted before De- 

fault .. .. 351 

13 Exceptions to the Rule . . 352 

14 Chancery Rules of 1833, how af- 

fected by Rules of Common Law 
Pleading of 1834 .. 354 

15 Of Special Injunctions to restrain 

Actions, where one of the Plain- 
tiffs at Law is merely nominal,355 

16 Right of Surety to restrain Ac- 

tion against him, on paying Mo- 
ney into Court . . 356 

17 Effect of Demurrer on an Injunc- 

tion . . . . 356 

18 As to granting Injunctions after 

Verdict at Law, when the Plain- 
tiff in Equity might have de- 
fended himself at Law . . 357 

19 Common Injunction and Order to 

extend it to stay Trial not ob- 
tainable on one Motion . . 358 

20 When Sheriff restrained from exe- 

cuting Writ of Execution . , 358 



OONTBNTS. 



XXV 



21 Where Bail restrained . . Page 359 

22 Where common Injunction B(4 

applicable . . . . 360 

23 Exceptions to the Rule that an In- 

junction against Proceedings at 
Law is not obtainable except on 
fiill .. .. 360 

24 Observations on the Cases of Ex- 



ception where the Suit is deter- 
mined .. .. Page36\ 

25 Of granting Injunctions on Con- 

dition of paying Money into 
Court .. 362 

26 Injunction till the Hearing dis- 

cretionary . . 363 



Jbuyylement. 



When the common Injunction may 
be obtained .. 81 

As to advancing Proceedings which 
would delay the comjiion Injunc- 
tion . . 82 

Exceptions to the Rule, that an In- 
junction against Proceedings at 



Law cannot be obtained expept 

on Bill filed . . 82 

When a special Injunction to stay 

Proceedings at Law obtainable,83 
Of restrii^ining Orders, Distringas, 

aqd Interim Orders . . 83 



Section II. 



As to Special Injuncthn$ 



1 



2 
3 



5 



Special Injunction not obtained in 
general without Bill . . 364 

Exceptions to this Rule . . 364 

Injunction granted in urgent Cases 
before Appearance, and even 
without Subpoena served 365 

But general rule that Subpoena 
should be served . . 366 

Exception where Bill filed in 
Vacation . . . . 366 

6 General Rule that after Appear- 

ance, special Injunctioa o^]y 
granted on Notice . . 367 

7 Other Points concerning Notice of 

Motion 368 

8 Special Injunction not granted 
unless expressly prayed . . 368 

Particular Title must be shown 368 

In Waste, the Case must be for 

present or threatened Waste 368 

In general, special Injunction not 

granted against a Person not a 

Party to the Suit . . 369 

12 Exceptions to this Rule .. 370 



9 
10 

11 



Treat, page 364—875 ; Sup. 84—86 

13 Observations on 4^tqmey -General 
V. Nichol . . . . 370 

1 4 Imunctjon granted in Favour of an 
Equitable Incumbrancer, though 
Mortgagor pot before the Court 

372 

15 On ex parte Application, all the 
Facts must be truly stated, but 
it is not necessary to state the 
whole Law . . 372 

16 Proof of an Instrument not ad- 
mitted, necessary ; b\it not of the 
personal Title of the Plaimiff, 373 

17 Of Affidavits in Support of Mo- 
tion .. .. 373 

18 Where on an Issue both Parties 
are directed to be examined 374 

19 Where Plaintiff swears to his Be- 
lief of Facts within the Defend- 
ant*s Knowledge, and the De- 
fendant will not deny them 374 

20 Where Answer of a Defendant 
read against co-Defendant 375 



Jbttpplcmeni. 



1 As to, the Exceptions to Rule that 

an Injunction cannot be obtained 
except on Bill . . 84 

2 Injunctions against Persons not 

Parties . . 85 



3 What requisite to support s^n Ex 

E arte Application .. 8^ 

er Points . . . . 85 



XXVI 



CONTENTS. 



CHAPTER II. 

Extending the Common Injunction to stay Trial. 

Treat, page 376 -387 ; Sup. 87—91 



Principle of extending the Common 
Injunction to stay Trial, Page 376 

Order not obtained without Affida- 
vit that the Discovery b expected 
to be material . . 377 

Affidavit cannot be contradicted 

378 

Thorpe v. Hughes conastent with 
this Rule . . . . 378 

Doctrine on extending the Common 
Injunction, as laid down by Lord 
Eldon 381 

Cases where the common Injunction 
need not be first obtained . . 38 1 



7 Order to extend, not made close 

on the Time for the Assizes 

Page 382 

8 Generally must be on Notice; 

but there may be an Exception 

383 

9 Sufficient Answer filed, a good 

Ground for resisting Motion to 
extend .. .. .. 384 

10 As to extending Injunction till 

Return of Commission to exa- 
mine Witnesses . • 385 

11 Cases where Motion is made to 

extend on amended Bill . . 386 



Jbuyylenunt. 



1 As to the Affidavit of materiality, 87 

2 Effects of Dela^ in obtaining Com- 

mon Injunction . . 87 

3 As to Affidavit being contradicted, 

and of the Doctrine of Thorpe v. 
Hughes .. .. 88 

4 Form of the common Injunction, 88 



As to resisting the Motion on the 
ground of Answer being filed, 
and as to Insufficiency of the 
Answer .. .. 88 

Where Motion to extend made on 
amended Bill . . . . 90 



CHAPTER III. 



Of the Effect on Injunctions of Amendments ; and of receiving an In* 
junction Treat, page 388—397 ; Sup. 92, 93 



1 Effect of Amendment on the Com- 

mon Injunction, before the Orders 
of May, 1839 .. 388 

2 Alteration effected by the Second 

Order of May, 1839 . . 389 

3 Practice formerly that Amendment 

did not prejudice a Special In- 
junction .. .. 390 

4 Former Practice as to amending, 

when Injunction had been re- 
fused, or dissolved on Merits, 390 
6 Third Order of May, 1839 .. 391 

6 Observations on Davis v. Davu, 

and Pratt v. Archer . . 392 

7 Effect of Second Order of May, 

1 839, on the Practice as to amend- 
ing after Exceptions . . 392 

8 Of Re-Amendments . . 394 



9 Lee v. Ravenscroft, and Brown v. 
Newallf and Effect of Third Or- 
der of May, 1 839, on Cases of 
this Nature . . . . 394 

10 Where Injunction not prayed by 
the Bill . . . . 394 

Where Exceptions allowed ; Dif- 
ference where Defendant puts in 
further Answer before or after 
Order to amend . . 395 

Effect of Amendment on a Notice 
of JNIotion . . . . 396 

When Injunction not revived, 396 

Where Answer refers to Docu- 
ments, the Course is to resist the 
Dissolution of the Injunction ; 
not to let it be dissolved, and 
then move to revive , . 396 



11 



12 

13 
14 



CONTENTS. 



xxvii 



J^ttppltntftit. 



1 Effect on the Common Injunction 
of amending and of applying for 
Leave to amend without Preju- 
dice . « • • Poge 92 



2 Application of the Third Order of 
9thof May, 1839 .. Page 93 



CHAPTER IV. 

Of Breach of an Injunction and its Comequences, 

Treat, page 398— 407; Sup. 94—96 



1 What constitutes Breach of an In- 

junction .. .. 398 

2 Constructive Breach of an Injunc< 

tion 399 

3 What is not Breach .. 400 

4 Construction of the Proviso in the 

Common Injunctbn . . 401 

5 More as to virhat amounts to Breach 

402 



6 Party entitled to take advantage of 

Breach may lose it by Laches 

^ 404 

7 Of Breach by proceeding against 

Bail 404 

8 Consequence of Breach of Injunc- 

tion ; and proper Course against 
the Parties committing it . . 405 

9 Irregular Order is still an Order, 

and must be obeyed . . 407 



1 Of Service of an Injunction . . 94 | 2 What is a Breach 



94 



CHAPTER V. 



OF THE PRACTICE IN DISSOLVING INJUNCTIONS. 



Section I. 

As to dissolving Injunctions to stay Proceedings at Law. 

Treat, page 408—427 ; Slip. 97—102 



General Rule that Application to 
dissolve must be by Motion 

409 

Regular Course of Proceeding to 
dissolve .. .. 409 

If Exceptions are shown for Cause, 
and not sustained, the Injunction 
falls .. .. .. 410 

When the Plaintiff may move to 
revive •• .. 411 

Pioper Course when Order Nisi 
has been improperly obtained 

411 

Effect of Plea on Right to dissolve 

411 

When a special Application may 
be made to dissolve without an 
Order Nisi . . . . 411 



8 Of References for Scandal and 

Impertinence .. .. 4)2 

9 Extent of the Similarity between 

Reference for Insufficiency and 
Reference for Impertinence . . 413 

10 Practice on References for Insuffi- 

ciency .. .. 414 

11 Effect* of Delay on Defendant's 

Right to obtain Order Nisi on 
putting in his Answer .. 415 

12 Effect of Delay in giving Notice 

of the Injunction, on the Plain- 
tiff's Right to sustain it .. 415 

13 Of losing the Right to show a par- 

ticular Cause against dissolving 

416 

14 Ground for dissolving under the 

Second General Order, 1 839, 41 6 



xxvni 



OONTBim. 



15 Practice where Order Nisi is ob- 

tained OD the eve of the long 
Vacation .. .. Page 4\7 

16 Where Master's Report not made 

in the Time limited, special 
grounds requisite to obtain Ex- 
tension of Time .. 417 

1 7 Defendant may by Answer waive 

Objection that an Injunction is 
not prayed by the Bill . . 418 

18 Of showing Exceptions for Cause 

against an Infant's Answer. . ^ 18 

1 9 Exceptions to the Rule that where 

there are sevetal Defendants, an 
Injunction cannot be dissolved 
against one till all have answered 

419 

20 Generally there cannot be an Order 

to dissolve an Order to extend, as 
separate from the Order for an 
Injunction .. .. 420 

21 Practice where there has been a 

Verdict, and the Plaintiff at Law 
is abroad .. .. 421 

22 Effect of Injunction on Dismissal 

of the Bill .. .. 421 

23 Distinction in regard to the Effect 

of a Demurrer, where the Injunc- 
tion is issued before and where 
after Execution . . 422 



24 Whether Bankruptcy of Plaintiff 

is an Abatement* and Effect of 
the Doctrine on that Point oi| an 
Injunction . . . . Page 423 

25 Proper Course when a Special 

Injunction to stay Proceedings 
at Law has been improperly ob- 
tained .. .. 424 

26 Practice as to reading Affidavits 

424 

I. General Rule . . 424 

II. When Affidavits may be 

read for the Plaintiff, 425 

III. State of* the Rule as to 

Deeds, and as to Facts 

425 

IV. Morgan v. Oood0^ aqd Hodg' 

son v. Dean . . 426 
V. Answer Evidence only fis to 
ITacts of which other £vi- 
deqce might be admitted 

426 
VI. Where Answers are treated 
as Affidavits, and may be 
met by Affidavits .. 427' 

27 What Affidavits of Waste requisite 

to support Motion to dissolve 
InjunctiQp against a Verdict in 
Ejectment . . . . 427 



I^tt9y(<mei|t. 



1 Of making absolute or discharging 

the Order Nisi . . 97 

2 Whether the Order Nisi can be dis- 

pensed with . . . . 98 

3 Of showing Exceptions for Imper- 

tinence as Cause against dis- 
solving . . . . 98 

4 Practice as to dissolving or refer- 

ring Answer for Insufficiency, 99 

5. When Orders Nisi may be obtained 

and made absolute 100 



6 As to dissolving Injunction against 

some of several Defendants ; and 
as to Motion by some to dissolve 
against all . . . . 100 

7 Effect of a Demurrer being allowed 

too 

8 Of reading Affidavits against the 

Answer, or in support of Allega- 
tions ignored by the An8\ver . . 101 



Section I|. 
Ofdmolving Special Injunctions, Treat, page 427—432; Sup. 102—106 



J Course for dissolving a Special In- 
junction . . 427 

2 General Rule as to reading Affida- 

vits ag^ainst the Answer . . 428 

3 Distinction on this Point between 

Injunctions against Proceedings 
at Law and Injunctions against 
Waste, &c 428 



4 Present Rule in Cases of Waste, 

and Cases analogous to Waste 

429 

5 Distinction where the Plaintiff is 

moving on the Answer to obtain 
an Injunction; and where the 
Defendant moves on the Answer 
to dissolve an Injunction . . 430 



CONTENTS. 



XXIX 



The Rule that Affidavits are not 
received against the Answer, ap- 
plies only when it is a full Answer 

Page43\ 

Rule as to Time of filing Affidavits, 
when a Motion to dissolve stands 



over at the Plaintiff 's instance 

Page 431 
8 Where there are several Defend- 
ants, and some only answer, Affi- 
davits may be received against 
those Answers . . 432 



Ibit99lemmt. 



2 



Whether, when the Bill is demur- 
rable, the Defendant may elect 
to move to dissolve 102 

Of Affidavits 103 

(a) What Limit as to filing 

103 



(b) When Affidavits may be 

read and when not against 

the answer . . 104 

3. Of some of several Defendants 

moving to dissolve . . 106 



TABLE OP CASES. 



The Cases in the Supplement are included and distinguished by the word 

Sup, prejiaed to the paging. 



A. 



Page 
Abernetlijr v* Hutchinson . . ^12 
Abraham V. Bubb .. 160,161 
Ackland V. Attwell .. 171 

Acranian v. Bristol Dock Company 

367 
Acton V. Market .. .. 4'ii 

Adney v. Flood . . . . S9S 

Agar V. Regent's Canal Company 

«86, 5487, «93 
Alder v, Fouracre . . . . 282 
Aldred t;. North Midland Hail- 
way .. .• •• 501 
Aldrich V. Cooper .. .. 61 
Algarv. Murrell •• Sup, 13 
Allard v. Jones 
Allen V. Kilbre 
V, M'Phcrson 



367, 368 

307, 310 

Sup. 1.5 

Ambrose v, Duumow Union Sup, 20 

92 

.. 347 

283 

4 

S22 

.. 408 

353 



Anderson v. Baily 

V, Darcy 

V. Wallace 

Andrews v. Berry 
Angell V. Hadden 
Angerstein v. Hunt . 
Annesley v, Rookes 
Anon... 130, 110,152, 160,161,221, 
246, 247, 342, 351, 360, 369. 
375, 398, 401, 423, 432, Sup. 6 

377 
.. 162 
Sup, 90 
.. 126 
22 
181 
Sup, 88 
280 
.. 344 
35, 36, 144 
1^7, 128 
Attorney-General v. Aked and 

others .. .. 271 
_— — — V, Bentham . . 429 



Appleyard v, Seton 
Aprice*s case 
Archer v, Hudson 
Argles V, Heaseman .. 
Arundel v. Trevillian 

Lady v. Phipps 

Ashby V. Jackson 
Askam V. Thompson 
Askew V. Townsend . . 
Alton V. Atton 
V. Heron 



Page 
Attorney -General v. Cfeaver . . 238, 

240, 241, 264 

V. Doughty .. 238 

V. Eastern Coun- 
ties Railway Company .. 5m/i. 22 

V. Forbes . . 248 

V. Foundling 

Hospital .. 156 

V. Fullerton .. 71 

V.Johnson .. 249 

V. Duke of Lan- 
caster . . 370 
1?. Mayor of Li- 
verpool .. 373 
V. Corporation 



of Liverpool . . 297, 298, Sup, 70 
— V. Manchester 



and Leeds Rail way.. 133, 265 
V, Duke of Marl- 
borough .. 150 
V. Nichol.... 237, 



238, 239, 245, 246, 366, 371 

». Pearson .. 381 

V. Richards , . 249 

V. Southampton 



Railway Company . . 296 

V. Strange, .ci'p. 38, 

105 

w. Tyndall .. 61 

A Icherley V. Vernon .. .. 361 

Atkinson v, Collins . . 374 

V. Keuible . . . . 374 

Attwood V. Banks . . 40, Sup, 6 

V. Barham . . . . 50 

Austin V. Tynte . . . . 55 

Ayletv. Dod .. .. 78,79 

Aylett v. Hilt 68 

Axe V. Clarke . . . . 403 



B. 



Bach V. Longman •• .. 216 
Backhouse o. Hunter . . 98 

Bacon v, Jones. . 175, 220. 223, 224, 

Sup. 43, 78 
d 2 



XXXii TABLE 


K CASKS. 




Biilev V. Tavliir .. .. tlB 


BiTCh B. Cuibiii 


Page 
337 


». W«ton .. 35*,35» 


Bird B. Branckcr .. 




Biiljv. Dcvprnu .. ItT 


c, Lilllelialei 


33* 


»,TajIor .. .. 167,*18 


Kirciii.Tel.am C.inal Co 


rupanj B. 


Bal.io. i>. bailer .. 840, 8 « 


l,l-|^d .. 


190 


Bildwin V. Society for DiffuMun 
of U«rdl Kiiowlrdge . . IS8. Snp. 61 


Uiihop uf Liindoii V. Webb. 15!. 171 


BiihopotWincheiler 


B. Knight 165 


Ballt>.On>er .. 177 




B. WtJgar 170 


IF. Storie . . M, 106 




icaae .. I7| 


Bi]l> V. Sinill .. .. Sup. 66 


Bithtoi. I. Birch 36!, 


S84, 385,410. 


Banki.rEngliin'lv. Piinoni .. 336 




Sun. 89 


o-Lunn.. 113.336 


Blackoell o. Harper 


314 


B«.ifci)fIr(l»i»tr.Brr«ford .. JO 




.. 388 


'BttRtU V. Nicl.nlson ..r Kdlj .. S73 




103 


Birkero, Bnrr .. .. 378 


Bligrave t. Blagrare 
Blake V. While 


. Sup.il. X-i 


V. ChapniBii . . 9J, 93 

D.Goodilr .. ,. 10« 


S9 




v. Mellith .. 318 


Coii-il Cumpmi. t37 


963.tB6,387 


». MinWr .. .. 319 


BlancliardB. CdWliim 


.. 180 


V. North SuObrdiUire 


..Hill .. 


esd 


llnilH*]! Ccnpsnj . . 5«p. 85 


Elleimfrhaswt B Seanlan .. 419 






383, 388, 591 


Uari]«rd o. Sullon . . Sup. 4 


lilomlirld K. Eyre 


.. Sup. 86 


v.W^lllj .. .. S»p.lO 


BlundelU. Gladsloiic 


.. 131 


Banissley CiinHl CoinpBii; v. 




50 


T«ibill .. S<.p.l03 


Bohii V. Bogue 


Sup.SS.36 


0. PowW .. 101 


£o»ncl V. SadlDi 


.. 159 


B.rm-lt I. Mole .. .. 415 


Booth B. Leycesler 


104 


Barnej D. Luckrll 319 


BoolleB.Slai>l<!v .. 


400 


Barrw. Wiggin, .. .. 1 OB, ISO 
Ilnrrett V. BliBHTe .. Sd.^ 


Boradaile v. Bri"dt«Qg 


7t 




.. Sup. 98 


«. Tick*ll .. 4«l,4e5 


Bgllmm B.Clark 


.410,411 


Burrjr V. Barrj .. .. 148 


15oU V. Birch 


417 


BBrvetl V. Biiwetl .. Slip. 101 


BnulLbcf B. Sluhbs 


39 


Buririieii. Biociki.- .. Sup. 104 


Boulter B, Boaller .. 


104 


Bukelt I.. Cunningtiam . . *«3 


Buullon B. Bull .. 


.. **!,»«« 


Baiiell D. Baiiett .. .. IflO 


Bowdcn E. Hodge .. 


386 


Batchelor ti. Blake .. 1*7 


Bovidlrru. Bowdler 


406 


Bali^maii D. Jolnitoii . . ■. 18! 


Bo»[i.',>case . 


.. 160 


U. Willoe .. 66 


L-. Orr 


333 


fislhuiilr. Burden.. ■. «39 


Bo«..iakerB. Moore 




t, Kearsley .. .- *10 




.. f48 


Bajll,B. Gmul .. .. S71 


iiracB tr. Webb 


.. 384 


Beatlj IF. Beadj .. 168.430 


lirarciiridge v. Buckle 


y .. 84.88 


Beaochaitip V. MB.quls Huiilty . . 101 


BracLenbory b. Bract 


nbury. J5. 16, 


Beikford «. KemblB .. .. 71 




17, tS. S9 


Becklej «. Ne»land .. 14 


Br»]l«y B. Bloiam 


3H 


Be««. Ward i(69 


B. Sirachy .. 


17t 


Belt V. Hull and Selb; Railwa.; 


Bramwcll b. Halcomb 


198 


Company .. J93, «94. 367 

B.Walker .. »00. JOS 


BrichenoB. Thorpe 


268 


Bricknell B. Raoiford 


H9 


tF.Whitebead .. 19? 


B lick wood D. HarTcy 


..367 


Benlley «. Foiler .. *16 




»9 


Berkeley I.. Brjmer 419 


BridMin B. Beneckci 


S«p. 4t, 70 


Bewick B. WMlfield .. ..141 


B. M-Alpiua 


.. S-p.41 


Bickford B. Skewe. .. S83.6i.p. 70 


Biicrleyp. Walniifcy 


34B 


Bignold ». Aiidland .. S«p. 76 


BflinorB. Biichjrai 


3T5 


Birch t. Blagrare .. S6 


Bromley B. Holland 


10.lt 



TABLE OF CASES. 



XXXUI 



Page 
Brook V. Clarke .. .. 219 

t;.Skinner..U4, 116, 118, 120, 

Sup. 17 



Brooks V. Haigh 

— V. Purton . . 

V. Rejtiolds . 

Broom v. Summers . . 

Broughton v, Pitchford 

Brown V. Brown 

• V. Cooke 

— V. Davis 

— V. Moore . . 

' — V, Newall 

V, Quitter . . 

V. Rein4 

Browne v. Carr 

V, Warner . . 

Bruce v. Webb 

Brjdges v. Kilburne . , 

V, Stephens .. 136, 144, 430 

Buckland v. Hall . . . . 49 

Buckley v. Nightingale . . Sup. 18 

Bull V. Bodie 107 

Bullen V. Ovty . . 376, 401 

..106 

96,108 

.. 152 

347 

116 

Sup. 17 

19,20 

106 

.. 101 



414 

Sup. 92, 95 

108, 109 

273 

. . ooo 

123 

Suv. 34 

.. ' 4 

Sup. 48, 50 

394, 424 

73 

386, 387 

42 

254 

Sup. 89 

.. 190 



Bullock V, Bullock 

Bunbury v. Bunbury . . 

Burges v. Lamb 

Burke v. Vickars . . 

Buries v. Popplewell 

Burnett v. Burnett 

Butler r.^Mulvihill 

Bush V. Croombs . . 

Busiiby V. Munday 

Butterworth v, Robinson . . 205, 206 

Byne v. Potter 10 

V. Vivian . . , . . . 10 

Byrne r. Byrne .. .. 195 

Byron v, Johnstone . . 319, Sup. 34 



c. 

Cage V, Russell 
Caird v. Campbell 
Caldwell v. Baylis . . 
Calvert v. Gason . . 
Camden v. Morton . . 
Campbell v. Houlditch 
V. Scott.. 



. 82, 84 

..424 

172 

157 

73 

101 

Sup. 36 

.. 415 

229, 230 

278 

.. 150 



Candler v. Partington. . 

Canham v. Jones 

Capes V. Hutton . . 

C^rew V. Carew 

Carnan v. Bowles 201, 202, 205, 206 

Cary v. [^ngman . . . . 201 

. ». Faden.. .. 201,202 

Casamajor v. Strode . . . . 370 



Page 
Castellain v. Blumenthal 426,5up.l01 
Castendieck v. De Burg .. Sup. 72 
Castlemain, Lord, v. Lord Craven 

173, 174 
Cawdor v, Lewis . . . . 35 

Chalie V. Pickering .. .. 129 

Chalk V. Wyatt . . . . 186 

Charaberlayne V. Dummer .. 145 
Chaplin V. Cooper .. .. 405 

Chap pel V. Purday . . Sup. 33 
Chedworth, Lord, v. Edwards .. 267 
Cheminant v. De la Cour . . 386 
Cholraondeley v, Clinton . . 268, 370 
Chitty V. Selwin . . . . 34 

Christie v. Craig . • . . 333 

City of Bern v. Bank of England 331 
City of I^ndon v, Pugh .. 153 
Clapham v. White . . 425, 428, Sup, 

101 
Clarence Railway Company v. 
Great North of England 
Railway Company ..Sup. 71, 78 
Clark V. Cort . . . . Sup. 1 1 

V. Dew 179 

V. Freeman . • . . Sup. 35 

V. Giraud . . . • 38 

Clarke r. Earl of Ormond..l03, 109, 

111,115,117 

V. Price . . . . 258, 259 

Clavering v. Clavcring . . 137 
Claughton V. Hadwell.. .. 357 

Cleverley v. Cleverley . . 109 

Coales V. Clarence Railway Com- 
pany . . . . . . 295 

V. Coates . . . . 369 

Cock V. Richards .. .. 13 

CockereM v. Cholmeley . . 63 

Cocks V. Purday .. .. Sup. ^0 

Codd V. Wooden . . . . 329 

CoHTm V. Coffin .. 144, 147, 148, 

Sup. 22 



Cofton V. Horner 
Coglan V. Requeneau . 
Cole V. Gibson 

t?. Peyson.. 

Coilard v. Alison . . 

17. Cooper 

Colman v. Morris . . 
V, Sarel . . 



180 

.. 421 

23, 24, 25 

.. 136 

222 

367. 368 

. . Sup, 62 

.. 9 



Columbier or Colombier v. Slim . . 12 
Commissioners of Greenwich Hos- 
pital V. Blackett . . Sup. 105 
Connor v. Connor . . . . Sup. 27 

ConoUy V. Lord Ely . . .. 157 

Cooke V. Clay worth, 19,20,21, Sup. 3 

V. Setree .. ., 12 

V. Whalley .. ., 16i 

Coope V. Twynam . . . , 7,8 



XXXIV 



TABLE OF CJMW. 



Page 
Cwpontwa of Aruiiairl ■. Uulaw* 

Saf. 3 

— ——Liverpool r. Uorri* 

Sup. 104 

C017D. Cjrj 19 

— ^ V. YanoDuili and NMojch 

KHilway Compaiiv ..Sup, 7 1, T8 
Coin I', Lindicj '. .. 4(1 
CutlQiiv.CaLlvii .. .■ t(3 

CoDrthopB r. Uaiilcadeii .. l8lf 

Cauiiiii >, Smlil S56 

Curwii i>. StJrIing .. ..413 

Cnibuiiv. While.. .. >3T 

Coiirtnaj, Lard, t>. GudKbftlt .. 168 
Connuwn, Lord, v. Waid,. IS8 

Coward v. Chadwick .. .. S7t 

Cuwell u.Chanil>En .. I4« 

Cuwlau «. Williami .. .. 3>r 

Count de Salii V. .. IAS 

Cot V. Goodfellow . . , . Ifi4 

Crawford 11. FiOicr.. .. 3« 

Crcaij >. Beaviii . . Sup. 45 
Cruckbrd 0. AJriandri 158, 164, 1B4 
Ciullv. Dajr .. 5up.5j,d4 

Cronijoii r. S;iuoiii .. ..3*4 

Cioshrt u, Tuule .. .. 50 

Croaikill D. Evcrj- . , Sup. 41 
CroIUeJ^^B^^ellcJ KJ6 

Crowdcr V. Ti.ikltr , . . , (40, tit 
Crowe t>. Ballard.. .. ..16 

Cfullwell f. Lvc .. J34 

Caffi. Browi 74 



Cunsl Cdiii|ki|]; .. .. S04 

Currt ir. floMj-cr .. 404 

Cunlif. Cils .. S«, a*4. Slip. 45 



Dally ii.Cflli:hl"«c.. *54 

Dalmeru. Dashwoud .. .. 164 

Dann t>. Spurrier .. 38 

DBiiiajr V. BroHii 4lS,4I4 

DJihwoud V. Bljihwaj .. 68 

pBienporl v. Dav«npurt . 1 350, Sup. 
t9, 3", ?• 



Page 

Daiit*. U|>liill .. IM 
«.Wbm 84 " 

Daotoor. Powei.. .. Siif.94 

v. FrincfH .. •• 3-16 

DijB.Pa, tSl 

B.Merrj.. 144,145 

D. Snee .. .. 344, 4« I 

and Martin v.Caulding.. 3fi6 

D'Alnioine r. Bwicy . tl6, Suf. S» 
Deaeoiic. Dracun .. ttO 

DeBfaufun*. ArcMeacoii .. 409 
DcLealiaiu B. Oi . . S3 

De Ci»lA t. Scandrcl . . . ■ 34 

Deeki V. Strut! . 
Vetn t, Gueil 
DeGIii'liuffv. Lo 

Company .■ ■• 34 

Di'lniii-y V. Wallii .. ..347 
DelundrccShnw.. .. S15 

Dcnchn. Hamptun ,. .. IfiB 
Dciing «. Karl of WiBcblltc* . , T 
Du Soli. ft. Croitan . ..158 
Dc ScarK'll ■>. Ueuiiet ..81,89,86 
Deigraiu r. Uiie . .. 411 

DrU^lel I. botilviiaic . . 374 

De-hurilB. Wrigiey .. .. t44 
Dkken. r. Lee .. Sup. St 

Dietriclien B. Cabbum . . Sup. 61, 63 
Dipper «. Duiant 



Diti 



I. R<Nlin< 



M 



Dabion >. Lyall .. .. fW 

Dodiley >. Kltuwrale; .. fOP 

Duiialdton D. BecktU.. .. tp9 
Duo t>. London and Cioidoa 

Railway Coropmiv .. 300 
Uoolitllev.Walluii .. 365,370 
Douclie u. Parrot . , . . 337 
Downi c. PuwiT .. .. e 
Downiliire, M. v, Siindy)..144, 145, 
146, 147 
DowiDii «. Ikrdcalllc .. 3(6 
Dieitry V. Tluckcr .. 110,111 
l)ri.p»nc,na t.. PigDu .. 70,35( 
Urury i>. Houk <(, (3, t4 
nuckttorllic. lionkuK .. 351 
Duke uf licui^fort v. Necid .. Sup. 8 
V. MallU..Sup.33, 



D. Willi 



418 



Davklion v. Bolxi . . Sup. Si 

".N-pi" 

Dh*1« b. Leo. . 
Datills. Peacock.. 
p. Clougli 



cf I) 



mglia, 



I, DueiiCM 



- c. Dati 



3911 
187, 368 



r Hamlllon v. F.arl uf 
AJaccle.field .. .. ft 

Duke of QueeDibury v. Slieb- 

bear » 

Duke of St. Aiban'a v. Skipwitli 

Sap.: 
Duiibarv. VVIlwn <• .. 



361 



TABLE OF OASBS. 



Page 
Dnrwinv. U'Ajniont ,, M.^up-I* 
Dunge; t>. Angore . . 3|6, 3tT 
Duonages. While.. .. 19 

Duiham Bud Sundcrlwiil Rail- 

waj CompBiif p.Wiwn 161, 190 
Duntou V. S«nd;i . . . . 15 
Ojec V. Keani«; .. 114,115,119 



EwUrCheiteifiddv. Bond .. 949 
Earl Cowper v. Baker .. 15B, IBS 

EmJ of Granard v, pnnkin , , tor 
Earl of Nevrburg ". V/qia .. 105 
Earlof Millowni, Sicwail .. 13 
Earl uf Ripoti v, Uobart . , 148, «49 
K»i[ of Weitnealb t. CagiitcH 

of Weilmealh ,. 30, SI 

Eiraahaw d. Tbamhill , . tiO, 4(8 
(^aiMbrDuk V. Scott 



Eail T 



Kdj 



, InUr- 



5S4 
g. Kjnuton 

Sup. 48 
80, at. 83 



ICdrldge V. Ed ridge .. ..3 
£dward v, S,MTiii>^ . . 3 

V. Jones . . Sup. I 

o.nieGrwdJunclioD 



Kldcrl 


ni.. Lack 


«up.33 


Electric Tclegrapli Cowptnj v. 


N 




.£Kp. 103 


Elleno 


ti. Thirak 


.. 4*16 


Ellioll 


t. Brown 


.. f8< 


£lli> B. 


EailGrev.. 


331 


Elliion 


t>.Bignold ., 


.. 88U 


Elwortlij V. Bird .. 


SO 


Eiuerbi 




.. 359 


Si 


on ,. Ajoetley . 

«.LbN.u» .. 


78 
7 


Eton College v. Gmt W 


stern 


R 


il-ay Cop.p.Dy 


300 


EVDHS 


.Reld 


.. 3a* 






30,31 


E.cljn 


.. Ten.pl.r.. 


341 


Etilt V 


Price . . 


.. ifi9 


Exp^ 


UAravol .. 


Sup. 8S 






Sl» 




Boatb,. 


.. 314 




Borllon .. 


3lfi 




CliBTilier ., 


■ ■ SU 




Clfgg .. 


311 





Ciafke 


.. 1«B 



Davj . . 

Diack . 

Elliott 

Figst 

Fletcher 

— GllDt 



Hombv 



- Leigh . . 



313 

306,308 

- M>rauli of Hertford . . Siit>.e4 

Meagham.. 67 

Monlgomery ■ ■ ■■ 311 

Reillj 



. not 



Vaoghan 

Warnrr 

White 

Wood 

Eyre v. EicrctI 



FmIow «> Nelson . ■ 

Funuhtiaon s. Pitcher .. 3«9, 411 
Famnl v. Lovell . . 136, 137, 16S, 1G4 



V. Olmiui 



79 

37r 



Farrow tJ. Vamltlatt .. ..180 

FclUv. Read .. .. iBl 

Fcreday t>. HorderTi ., .. 9* 

Ferrand t>. Hin»[ .. 389. Sup. 91 

Field V. Be* umant .. 383 
Ficldea v. Fielden IIS, 119, Sop. 18 

- ■ - " 417 



B. Cape 



Fingal V, Blake . 



i, Sup. 31 



Fishmongers Company v. East 

India Company . . )46 
Fillon t<. Macclesfield ■■ ■ ■ 343 
Ftamang'i case •> >. 183 
Flower V. Herbert .. 306,307,308 
Follioiif. Ogden .. .,39 
Fuoks V. Wiltshire Railway Com- 
pany Sap. 69 

Ford u. Compton ■ ■ . . 360 

Fordf ce n. Ford . . 54 

FoireilerD. Walker .. .. K09 
foibrook D. Woodcock .. Svp. 83 
Potittr i>- Teward .. Snp. lOl 
Foiu. Wright .. .. 16 



XXXVl 



TABLE OF CASES. 



Fradelier v. Welier 
Franco v. Bolton . 

V. Franco 

Frank v. Batucit 
Franklin v. Bank of 
Franklin v. Thomas 

Franks v. Weaver 
French v. Barton . 
Frewin v. 



— t). Lewis 



Frowd t>. Lawrence 
Fuller V. Gibson 
Fumival v. Bogle . . 

G. 



Page 
• • • • zlo 

• • • 7 

• • • • 4v ^ 

107, 108 
England .. lit 
..354,359,403, 

. • Sup, 56 
423 

. • • 288 

127,129 

421 



Gale V, Lindo . . . . . . 43 

Gantin V. Asplin .. .. 329 

Gardner v. M*Cutcheun . . Sup, 104 
Garlick v. Pearson . . 358, 382 
Garstin v. Asplin . . Sup, 9 

Garth v. Cotton.. 138, 139, 166, 167 
Garthwaite v, Rippon . . 396 
Gear^* v. Norton . . Sup, 23 

Gee V. Pritchard . . . . 208 

Gibbs V.Cole 429 

Gibson v, Cliatjers . . Sup. 97 

- V, Cole . . . . . . 175 

v. Nicol .. .. 5up. 104 

V. Smith . . 148, 183, 369 

Giles V, Wilcox . . 199, 200 
Gilliver v. Snaggs . . 192, 368 
Gilpin V. Lad^ Southampton .. 110 
Gingel v. Hume . . Sup. 15 
Glass V, Marshall . . Sup, 2 
Glasscot V, Lang . . 93, 99 
Glasscott V. Governor and Com- 
pany of Copper Miners 
Glassington v. Thwaites 
Glennie i;. Imri 
Goate V. Fryer 
GoUdard v, Carlisle 
— — V, Smith .. 



Golding V Milner 
Goleburn v. Alcock 
Goneral v. Cleaver , . 
Goodcson v, Gallatin 
Goodhart v. Lowe 
Goodinge v, Woodham . 

Goodman v. De Beau voir 

. V. Kine 

• V. Whitcombe 

Goodwyn v. Spray 
Gordon v. Calvert 



. 420 

284 

.. 75 

111 

.. 18 

. . Sup. 91 

412 

318 

264 

136 

.. 335 

. 412,414, 

Sup, 99 

. . Sup. 72 

Sup. 24, 86 

.. 280 

162 

42. 4fi 



Page 
Gore V, Gibson . • . . Sup, S 
Gordon v, Cheltenham Railway 

Company . . » • Sup. 5 
Goring V. Goring .. .. 156 

Gougb V. Worcester and Birming- 
ham Canal Company • • 276 
Gourlay v. Duke of Somerset # • 52 
Gout v. Aleplogla .. Sup, 53 
Gowland v, Defaria .. •• 16 

Graves v. Houlditch . . • • 5 
Gray v. Matthias . . 10, 11, Sup, t 
Great Western Railway Com- 
pany V. Cripps . . Sup, 8 

North of England, Clarence 

and Hartlepool Junction 
Railway Company v, Cla- 
rence Railway Company Sup, 64 
Green 0. Bridges .. .. 89 

V. Green .. 56, Sup, 79 

Greenhalgh v, Manchester and 
Birmingham Railway Com- 
pany . . 293, 294, 298 
Grey v, Duke of Northumberland 

168, 185 
Griffin 0. Archer .. .. 310 

G rover V. Hugell .. .. 10 

Goichard V. Mori .. ..216 

Gurney v, Longman . . 210 

Gwinettv. Bannister .. 123,125 



• • 



• . 



H. 



Hack f>, Leonard 
Haigh V, Taggar 
Haines v. Taylor . 
Hall V. Darney 
— V. Potter 
Halford v. Gillow 
Halv V. Goodson 
Hames v. James 
Hamilton v, Worsefield 
Hammond v. Maundrell 
Hampton v. Hodges 
Hancock v. Prowd 
Hankey v, Morris 

V. Vernon . . 

Hannam v. South Lambeth Wa« 

terwoiks Company 
Hannington v, Duchatel . . 22, 23 
Hanson v. Gardener .. 184,186 
Harborough (Lord) v. Wartnaby 

Sup, 81 
Harcourt V. Ramsbottom ..340,416 
Hardcastle V. Chettle .. 108 

i>. Shafto .. 36,339 

Hnrdy V. Martin .. .. 78 



82, 84, 88 

.. Sup, 97 

Sup. 31, 59 

.. 411 

23, 24 

Sup, 14 

333 

.. 339 

182 

. 336,370 

.. 163 

120 

400 

68 



90 



TABLE OF CASES. 





Page 


P«ge 


Hargreaiea v. Laiicashirs and 


Hopkin. ». Monk .. ..163 


PreiloQ Junction 


Railway 


Home V. Benbow ,. .. 175 


Compiiij- 


./sat 


HosliiHu. PcMiliersl<.ne.l7l,5«p.t5 


Hannan ... Jone, .. 


. . Sup. 43 


Honldilcl>v. Nia< .. .. 66 


HiniKt V. Rajne . . 


til. ti3 


Howard .. Cllffa .. S87. S«p. 90 


Harrie. v. Brjaiit 


.. 8J 


IIo»den, Lord, v. Slmpwn . . 303, 304 


HairUon v. Cockeiill . . 


76, 367, 3fi8 


Hu»e,i,. HuHM .. .. 415 


B.Diron .. 


.. S84 


Hudson I. MuddiM.! . . Sup. 103 


K. Giirnpy 


.. 101,101 




~~v.iioas.. 


514 


Hughes V. Thomas . . Sup. 81, 99 


Harroor SchooTv. Ald« Ion .. 148 


.. Truitees of Morden 


Han v. Davis 


88 


College .. 337,338 


Hartley i. Hobson 


.. 377 


..Ring .. .. 360 


HBrlwelU. Harl»fll 


91 




Harlz u. Schrader . 


180, f81 


Huigh IP. Jaggar ,. .. Sup.tl 


Harwc«d ». Tooke .. 


15 


Holme «. Coles S,^.S 


HBwe.o.Jame. 


.. SS9 


Humphreys.. Harrison .. l63 


Hawk«B.Tinnil .. 


S37 


Hunter T^ Noekhols .. Sup.tl 


Ha-Lin. v. Day 


.. 179 


Hyde .. Wane., .. .. 419 


.. 359 


Hyllon ti. Morgan .. ..319 


Hajwaid r. Aiieel 


.. 77 




V. CoHJlable 






B. Diniidale 




I. 


Htam ti. Temianl 


.. 399 




Heath «. Un-i.. 


Sup. 77 


lbbetso.1 0. Booth . . 384, Sup. 89 


Henry «. .. 


411 


lllingworth g. Manchester and 


Herring v. Dean and (' 
Si. Paul'i . . 


bapler of 

.. 170 


LeedsRoilwajCDmpa.iySi,p.70 
Innocent v, North Midland Rail- 


Hibbert».R«IIislon.. 


9S 


nay Company .. 894 


Hicka B. Baiiicock 


.. S*l 


Isaac E. Hungpage .. 351,430 




67 




HUlr. Barclay ' .. 


87,88,89 




,. Bntifcj. 


., 15X 


J. 


H, Reardou .. 


3S1 




V. Bimell . . 


.. 3fiB 


Jacknian f. Mitchell .. lO 




aai, SiiB. 45 


Jackson B. Bernard .. ..159 


r. Turner 


97 


e. Cater . . 190, S69 


Hllliv. Crall .. 


Sup. 6t 


». Leaf .. .. 103,105 


f.Um.erJly of Oxford .. Ml 


V. Sedgwick . . «76 


Hilton V. Lord GlauviUc 


..S<.p.5fl,85 


D.Sunhope .. 5toi.9 


Himev. Dale 


193 


Jalabert «. Duke of Chandos 63 


Hinde V. Fiddes 


334,355 


James u. Biou 4tf 


HinaB. Lart 


a,p.66 


E. Chandler .. .. 97 


S!i;rs,r„2r"- 


163, Sup. t3 
.. 75 


B. Down. . , 391, 391, 399 

Jar<is r. Chandler .. .. &I 


Hobwnn. Trevor .. 


1* 


Jee •>. Thnrlow .. .. so 


HodK>oii *. Dean 


373, 426 


Jefferson «. Bialuipof Durf.a,o..170, 


'- Moirajr 


3,8,9 


171 


Hogg«.Ki.bj .. 


tOi 


Jeriais p. Edwards .. Sup. 6t 


Hoguc u. Canit 


.. XOb 


Jervis V. While .. .. f , g 


HaldiLch V. Milt 


.. 60,61 


Jcsu. Ctdlege n. BImhd 165, 166 


Halev. Tbomu .. 


16* 


Jewr.Wood .. 3tr 


HKliiapfell V. B^k.r 


73 


Julinson C. OoldawHin .. .. 155 


Horann v. Moo.e 


.. 339 


u. Mediicol,19, iO.S™, 5 


llnme c. Ben bow 


.. 175 


Jones « .. .. 578 


r. Wntjun . . 


339 


a. Batsell .. ..354 


Hoodv. Aslon 


380 


«. Brain .. Hup. u 

f-Claughlon ., '^,7u 


Ho .per «. Btodeiick 


«66 



XXXVlll 



TABLE OF CASSS. 



Page 
Jouet V. Garcia del Rio . « 331 
— — V, Great Western Railwajf 

Company .. . .. $92 

V.Hughes .. Sup. 3 

v. Jones . . 1 10, 189, 319, Sup. 

29, 30, 31 
— V. Juices . . .. 113 

V. Lane .. 10,11,12 

V. Tavlor . . 356, 357 

Joseph V. Doubledajf ..420, Sup^ lUO 



K. 



Kaj V, Marsthail . . '.222, 227 
Kaje V. Cuninghara «. .• 130 
Keat V, Allen . . . . $3 

Keinble v. Kean . . 256, 259, Sup, 61 
Kemp V. London and Brighton 

Railway .. 297, Suj) 78 
Kempe v. Antill .. .. 57 
— — — 17. Coombe . . , . 106 

Kennedy V. £. Casiiil is .. 101 
Kenny v. Barnewall .. 41'i, 413 
Kent V. Pickering .. 1 15, 1 16, Sup. 20 
Ken worthy v. Accanor . • 348 
Kerrick v. Brsnsby . . . . 100 
Kerrison v. Sparrow • . 247 

Kershaw v. Matthews . . 428, 432 
Kilmorey v. Lord Thackerey . . 239 
KIniberley v. Jennings.. 257, Sup, 61 



Largan v. Bowea 
Latthropp v» Marsh 
Law V. Law 
Lawes v. Morgan 
Lawley v. Walden 
Lawrence v. Smith 



• • • • 

• • • • 



Page 

100 

155 

S3, 31 

599 

ssi 

194 



V. Leadbitter . . ^5, f06 

Lawson v. Morgan . . • • 430 
Leake V. Beckett .. .. 179 
Lee V. Lockhart . . • • Stqf, 3 
V. Ravenscrofi . . 394 



Kimpton v. Eve 
Kinder v. Jones 
King V. King . . 
t>. Hamlet 

— v. Smith 

— t>. Turner 
KIngliara v, Lee 

V. Maisey 



159, 398, 399 
186 
.. 177 
16 
Sup. 24 
390 
Sup. 25, ^6 
.. 351 
Sup. 94 
.. 307 
169, 171 
231 



C.Park 110, 111,112,116,118 

V. Milner . . , . 287, 290 

liceds V. Cheetham • • • « 73 

Leighton v, Leightun . « 343 

Leonard v. Attwill . . 403, 405 
Leslie o. Birnie .. .. 27], S79 
Levy V. Lindo ., *. 5t 

Lewis V. Fullarton • • tQ4, 205 
— - V. Langdon . . • • 234 

V. Morgan . • . « Siup, 95 

V, Smith . . . . Sup. 100 

Leyburn v. Green • . . • 396 
Liehenrood v. Vines . , 277 

Lingard v. Hibbertun . . ••66 

v. Wegg . . 423 

Lisle V. Liddle . . . • ,.10 



Kirkman v, Honnor 
Kirkpatrick r. Dennett 
Knight V. Moseley 
Knott V. Morgan . . . . 
Kynaston v» East India Company 

Sup. 48 



L. 



Lacy V. Home by . . 412, Sup. 98 
Lamlee v. Hanman . . . . 44 
Lane v. Barton . . Sup, 81, 100 
— W.Williams .. ..351 

V, Newdigate . . 176, 239, 260, 

261. 264 
lAUgton V. Boylston . . 321, 325 

V. Horton ,, Sup. 76 

Lannoy V. Duke of Atliul ,. 61 
Lapcote v, Newporte • . 337 



Lord V. Wormleighton ., 115, 121 

t?. Hague . . . . S^, 23 

Lloyd V. Clark . . . « Siup* 2 
— V. Collet . . . , 54 

V. Gurdon . . • • 366 

V. Jenkins . . . . Sup, 104 

V. Loaring . . , , 181 

London and Brighton Railway 

Company v. Cooper • « Sup, 22 
Longman v. Winchester ., 201, 203 
Lonsdale (Lord) v. Curwen •* 124, 

Sup, 52 

V, Littledale « • 123 

Losh V. Hague . . Sup* 23 

Lovat V. Lord Ranelagh . . $$ 
Lovell u. Hicks . . . • • • 4 

Lowe 0. Joliffe . . ,f 343 

V. Peers . . . . 79 

Lowndes 0. Taylor .. .. 310 
Low! her v. Stamper . . 184 

Lucas V. Lucas . . •• .. 418 
Lund V. Blanchard . . Sup. 83, 95 
Lupton V. White .. .. 168 



M. 

Macher v. Foundling Hospital . . 92 
M'Crea v. Holdswortb . , Sup, 39 
M'Fadden v. Jenkins •. Sup,Q 
M'Farlane v. Price . . . . 225 
M'Gregor v. Conyngham . . Sup, IQO 



TABLE OF CASES. 



XXXIX 



Mackliii V. Riciiardsou . 
Macnaughten v. Boeliin 
M'Namara v. Arthur .. 
]V|acnaraara v. Macguire 
Aladen v, Vevers .. 
M'NeiJ V. Garrett 
Maitlaiid v, Irving . . 
Makrcth v. Nicholson 
Mann v, Stephens 
Manser v. Jenner . . 
Mansfield v. Shaw 
Manton V. Mauton . . 
Morasco v, Boitou 



• t 



• < 



Page 

., 200 

333 

.. 361 

100 

Sup. 104 

.. 406 

. Sup, 3 

367 

Sup, 60 

Sup, 104 

35^2 

nb 

367 



» • 



Muikham (Ladjr) v. Dickenson. .391 
Marquis of Lansdo%vne v. Mar- 
chioness of LansdownjB •. 167, 173 
Mfirsack v, Baily . • . . 402 

— — V, Farlow . • . . 362 

V.Reeves .. ,, \b 

Marshall V. Cojnian .. 281, Sup, 68 
Martin v. Martin . . 108, 109, 112 



V. Mortluck 
V. Nutkin 
V, Wright 



387 
251 
215 

326 
396 



Mariinius V. Helmelh .. ,. 

Martin v. Just 

Master of Clare Hall v, Harding 

Sup, 5, 74 
Mason v, Murray . . 206, 390 
Masterman v, Lewin . . Sup, 75 
Mutthewson v, Stockdale .. 201, 203 
Mawinan v. Tegg . . 195, 196, 203, 

204, S^p, 33 
MawsoD v. Stock .. .. 21 

May ». Hook .. ., 127,129 

May lit: w V, Crickett . . . . 41 

Mayne v. Hochin . . 393, 395 
Mayor of King's Lynn v. Pem- 

berton . . . . . . 289 

— of London v, Hedger . , 159 
■ and Commonalty of the 

City of London v. Bolt . . 365 
Mealis V. Mealis .. .. 71 

Meliish V, Mellish . . . . 270 

}^cllor V, Cresswell 386, 387, Sup. 90 
Merest 0. Coster .. .. 411 
Mestaer v, Gillespie . * . . 93 

^eux V. Maltby . . . . 57 

— V, Smith . . . . . . 316 

Metborough ( Lord) i?, Bower Sup. 65 
Middleton v, Middleton . . 330 
Millar r. Taylor . . 2^^0, 221 

Milligan v. Mitchell . , 264, 266 
Miilington v. Fox . , 232, Sup. 35, 55 
Mills V. Cobby ,. 401,404 

Mills » 125 

Mllner v. Goolden . , . • 65 

Minshaw 0. Jordan #• .. 10 



Page 
125 

.. 421 

158, 184 

104. 107 

182, 370 

.. 416 

355, 405 

.. 44 

192 

.. 382 

231 

.. 495 

50 

Sup, 47 

322 

. 108 

259 

V. Day . . . . Sup, 1 1 

V. Kelly . . 192, 368 

V, Lord Berkeley . . 246 

V, M'Culloc . . 22, 23 

V, Morris . . 156, 407, Sup. 21 

Morrison v. Arbuthnot . . 46 

Mortimer v, Cottrell . » . . 182 
Moses V. Lewis . . . • 3S8 

* 

Motley V. Downman . • . , 233 

Mouchet V. Great Western Rail- 

wav Company .. •• 291 

Muggertdge v, Slovvman • . Sup, 82 
Munnings v, Adamson. .385, Sup, 89 
Murray v. Benbow .. .. 195 

Mylne v. Dickinson . . 256 



Minshaw v. Mills . . 
Mitchell V, Davis «, 

i). Dors .• 

Mocher v. Reed , • 

Mogg V. Mogg . . 
Molineux v, Loard . . 
Montagu V. Hill . . 
Montefiori v. Montefiori 
Moore v, f^elly . • 

V. Usher , . 

Morgan v. Knott 

V. Goode , . 

V.Rhodes •• 

Morgan v. Seaward . • 

Morley v- Thompson . • 

Morrice v. Bank of England 
Morris v. Col man . . 



N. 

Nanny v, Vaughan 
Naylor v. Christie .. 

— V. Taylor . • 

V, Wellington 

Neale v. Wadeson • • 
Neilson v. Thompson 
Nelthorpe v. Law . . 
Nelson V. Old field .t 
Neville v, Wilkinson 
Newberry v, James 
Newdigate v. Newcjigate 
Newell V, Townsend 
Newman V. Franco .. 

V, Milner . • 

— — — V, King . . , 

Newmarch v. Brandling 
Newnham v. Graves . 
Newton V. Cowie •• 
— — V. Ricketts • . 
Nicol V, Goodall 
— — o. Stockdale . . 
NichoU V. Kearsley 



• , 



. 419 

353 

.. 421 

43^ 

.. 350 

Sup, 45 

377, 391 

,. 100 

45,46 

229, 230 

.. 147 

358 

.. 4 

6 

Sup, 95 

.. 273 

.. 93 

213, 214 

Sup, 27 

131 

.. 2U 

365 



DLE OF I'ASES. 



P.ge 
Kicliolli 0. Chalie .. US. lib 

».Rik: .. .. 1S3, I'r> 

r. Siraiton . . S«p. 66, 67 

McMhii t>. Hnu|ier .. .. :iJ 

V. Kiiapp . . «7 

Nisbel I. Hniilh .. 3'J 

Nob1« i>. Girlsiid . . SB5 

Nnrtham bM^e and Road Com- 
pany V. London and Soutli- 
aiDplun Railway Coiupaiij . . »9J, 

S93, as* 

Nodlicotev. Dubt .. .. BI. B7 

Norlliey v. Pearce 319 

Norton V. Wood ..91 

Norway o. Ru»e . . . . 136, ISti 



O'Brien V. O'Brien .. 
O'Connor D.Spsigbt.. 74, Sup. l 
O'DoniKllv.O'Doiinell 
OldGeld V. Cobbeit . . &ip. 9, 1 

Onilowu. 

Ordt, While .. ..Sup 
Ormond (Lord) v. Kiiineiile; . . 
171, 176, Sup. 9 
Orrery (Lord) 0. Newton .. 
Dabbrne D. Cuwper 



Packinglon v. Psckitigtoii 
Page and olheri v. TuHnsrnd 
ParLer v. Dun Navigation Con 



Palmer U. Neave . 
Parionletj, Beniusan .. 
Pariiell g. Nenbilt 
Parr».Tipelady ,. 
Farrott v. Palmer 166, 166 
Parlericbe v. Powle(( 
Parlington v. Duulh . . 

V. Hobwii 

Parlr'tdue b. Commiiis . . 
Pnoli t. Von MiHc .. 
Pailon D. Duuglait .. 103, 

Peacock IJ. Kvans .. 

Pcarce b. Piper 
Fechel u. Fooler .. 



Pell E. Sieplivni .. '0 

Pciin V. Lord Baltimure . . 101 

Perei.ai(Lady)n. Phipps .. HM 
P.rcv «. Shanfey .. 157 

Pirrot B. Perrot .. ..136 

Perry c. Barker . . . . 69 

g. Philipi .. .• IIS 

g. Walker . . Sap. 6, 54, 86 

V. True6tt . . Sup. 6, 33, 54, 86 

.«. Welier .. .. 3«7 

Peleri D. Ening ... .. 5B 

Peliay i. Eaitem Counliei Rail* 

way 36t 

Petrc (Lord) v, Eattera Coun- 

tin Railway .. 30<,54ip. 71 
PejloB. Hudson ,, .. 416 

Pliilipsu.L^ngliorne .. ..411 

Fhilllpai'. Worth . .. 1«9 

Pickering i>. Hanson .. .. 390 

Piikford u. Grand Junclioii Rail- 
way Company . . Sup. .11 
Pidding ti. Howe . . 136, Sup. 55 
Pielcrs v. Thompion . . 105 
Pilling g. Edward! .. .. 324 
FiIls.vDrll] g. Iloulun .. 1S6 

Pimg. Da.ie» 157 

Pincke g. Cnrliit .. .. 53 

0. Thnrnj croft .. 390 

Pi nhei to V. Porter .. .. 416 
Pinnockv. Rose .. .. 106 

PUkv. Button .. IfS, 368 

Platamuue V. Staple . . 15, 36, S8 

Playrair g. Birmingham, Briilol, 
and Thames Junction Hall- 
way Company .. .. 19r 
Plume f. Ilealu .. .. 100 
Poole V. Hanli . . 338, S50 

Pope g. Curl VX 

Portarlingtun t. Soulby .. 5, 101 
r. Graham .. 356,379 

Pbrter t>. Cl»rli (67 

Pollg. Galliiii 106 

Putter g. Chapman . . 181, 363 
Polti g. Huller .. S6S 

g. Puller 4«1 

Poivcll g. Lassaletle .. 397 

V. Follett . . 39B, 399 

g. Lloyd .. .. 51 

u.Tliomiu .. Siip.4,31 

Power g. Walker .. 19* 

P.att ti. Archer .. 390, 39e 

g. Brett .. 155 

Praund g. Turner .. .. 3t0 
Price g. Aiheton 51 

g. ETani . . I IS. S«p. 19, SO 

g. Williams .. 4*7 

Pringlc Hartley .. .. 60 



TABLK 01? CASES. 



\l\ 



Protheroe v, Furniaii . 
Pultene^ v, Sheltoii 
' V, Warren 

Pulvertoft V. Pulvertoft 



Q. 

Quarrler v. Colston 

R. 



Page 

.. 357 

15*, 155 

315 

.. 341 



Sup- '2 



Randall v. Commercial Railway 

Company . . 
V, Mumford 



Rankin v. Harewood 
V. Huskisson 



• t 



368 
423 
Sup. 16 
.. 175,261 
Sup, 1 6 
.. ^31 
. . 350, 422 
398 

• • • • ^ 

Siip.U, 12, 13 

• • • • iji 

365 

108 

313 

Sup. 84 



Ranken v. Harwood 

Ransorae v. Benthali 

Rashleigh v. BuIIer 

Rattray v. Bisliop 

Rawdon v. Shad well 

Rawson v. Samuel 

Ray V, Ray 

Re Creagh . . 

Re Dillon, Ex parte Bellot 

Re Ings 

Re Marquis of Hertford . . 

Re Weaver .. 130,131,360 

Read or Reid r, liowers .. 279 

V, Blunt . . . . 179 

Redman v, Redman . . . . 44 

Reece t?. Humble . . . . Sup. 81 

Reed v. Bowyer . . 100, 360 

Rees V. Edwards .. .. 390 

V, Berrington . . . . 39 

Reeve V. Parkins .. .. 180 

Rew V, Dixon . . . . 417 

Reilly v, Jones . . . . 79 

Reynolds r. Nelson .. 72 

V. Pitt . . . . 84, 86 

Richards v. Noble .. 16Q 

Ridgway v, Roberts . . Sup. 79 

Rigby V. Strang ways . . Sup. 15 
Ringer v, Blake . . . . 320 

River Dun Navigation Company 
V. North Midland Railway 
Company .. .. 288 

Roberts 0. Roberts .. 45,162 
Robertson V. Skelton .. Sup, Hi 
Robinson ». Lylton .. 136, 137, 163 

V, Lord Byron. . 175, 184, 

260, 407 

V, Lord Wharton . . 361 

.. 417 

Sup. 105 

380 



V, Walcott 

Rocke V. Matthews . 
Redenhurst v.Tadroan 



Page 
Rodgers V. Nowill .. Sup, 44 

V. Powell .. .. Slip. 44 

Rogers v. Rogers . . 176 

Rolfe v. Harris .. .. 81 

V, Paterson . . 77, 163 

w. Rolfe .. .. Sup. 61 

Roper V, Williams . . . . 276 

Ross V, Shearer . . . . 337 

Roswell's case .. .. 136 

Rotherham v. Fanshaw . . . . 100 

Rouse V.Jones . . . . Sup, 19 

Roveray v. Grayson .. . 360 

Howe V. Jarrold . . . . 348, 349 

V. Wood . . . . 357 

Rowles V. Rowles . . 80 

Roworth u. Wilks . . . . 214 

Rundell v. Murray . . 193 

Rush V. Higgs . . . . 108 

Russel V. Coggins . . 276 

V. Smithies . . .. 164 

Russell V. Smith . . Sup. 40 

V. Cowley . . . . Sup, 47 

Rutherford v. Douglas . . 177 

R) an V. Mac Math . . . . 9 

Ryder v, Bentiiam . 240, 429 



S. 

St. John*s College v. Carter 
Salmon v. Randall 
Sampson V. Smith . . 
Samuel v. Howarth 
Sanester v. Foster. . 
Sanders v. Pope 
V, Smith .. 



400 

289 

. . 240, 245 

39,41 

. Sup. 43 

82, 84, 88 

197 

346, 368 

19 

166 

Sup. 101 

68 

Sup, 87, 89 

375, 398 

396 

Sup. 6b 



Savory v. Dyer 
Say v. Barwick 
Sayer v. Pierce 
Schneider v, Lizardi 
Schoole V. Sail 
ScotsoD V. Gaury 
Scott V, Becher 

V, Mackintosh 

Shaw V. Hill 

Strihblehill or Scribblehill v, Brett 

23, 24 
Seager V. Smith .. .. 316 

Searle v. Lord Carpenter . . 33 
Sedgwick v, Cleg^ . . . . 324 

Sedon v. Senate . . . . 230 

Seeley v. Fisher . . Sup, 37 

Segewick v. Redman . . 401 

Semple v. London and Birming- 
ham Railway Company . . 238, 
244, 293, 298, 373 
Shannon v, Bradstreet . . 56 

Sharpe v, Ashton . . 393, 394 
Sliarpley v. Perring •• 411,Sttjv. 98 









xlii 



TABLE OF CA8B6. 



Page 
Sliaw V. Hill . . . . Sup, 66 
Shelhf V. Nasb .. 15 

Sheffield v. Dachcss of Bucking- 
ham .. .. .. 96 



SberiflT o. Coates . . 
Sherwood v. White . 
Shine v, Gough 
Shireff V. Barnard . . 
Short V. Taj^lor 
Steveking v, Rehrens 
Simeon v. Da vies . . 



19«,«tO 
4tl 

.. 36 
4J0, 431 
. Sup, 4 
lot. 3t6 

Snp,9H 



Simpson v. Lord Mowden . 10, 1 1 , 303 



V. Vickers 



85 

587, Sup. 90 

3tO 

.. 150 

399 

.. 77 

16t 

. . «3, t4 

365 
428, 431 



Sims V. Duff . • 
Sirdefield v. Price . . 
Skelton V. Skelton 
Skip V. Hare wood 
Storoan v. Walter 
Smallman v. Onions 
Smith V, Aytwell . . 
— — V, Bunning 

- V, Clarke . . 

- V, Cleasbjr 

V. Collyer . . 186,188, Sup. 31 

t. Earl of Effingham . . 37* 

». Fromont . . 258, 259 

- V.Garland .. .. 341 

V. Haj^twell . . 23, 177 

V. Jej es . . Sup, 68 

- V. Kempson.. .. 100 

V, Smith , . 330, 364 

Smjth V. Griffin . . . . Sup, 3 

Smithe V. Smjthe 149, 430 

Sollj V, Moore . . . . 40 

Sootii-Eestern Railway Coropanjr 

V. Martin .. 5tip. 11,12 
Southey o. Sherwood .. 195 

Spdding V, Keeley . . . . 377 

Spencer v. London and iSirraing* 

ham Railway Company .. 240, 

262, 292 
Spiller V. Spiller . . 252, Sup. 60 
Sporrett v. Spiller . . Sup, 3 
Spoitiswoode v. Clark . . Sup, 43 
Squire v. Campbell . . . . 244 
Stanley v. Bond . . Sup, 98 
v. Chester and Birken- 

head Railway Company . . 299 



Stansbory v, Arkwright 
Stansfield v. Habergham 
Statham v, Hughes . . 
Stead v. Clay 
Stedman v. Webb 
Steff V. Andrews . . 
Stephens v, Cini 
Stephenton v, Gardner 
Stevens v, Keating 
Stevenson v. Andersou 
Stewart v, Alison 



319 

.. 138,139 

391, 392 

335 

270 

124 

.. 347 

100 

SHp, 42, 77 

• 325} 326 

55 



Page 
Stockton and Hartlepool Rail- 
way Company v. Leeds 
and Thirsk Railway Com- 
pany . • . • Sup, 71 
Stokes o. Wilson .. Sup. 88 

Stone V. Commercial Railway 

Company .. .. 291 

V, Toffin • • . • 404 

Stonehouse o. Stonefaome • • 100 
Storer v. Jackson • . Sup, 103 
Strachy v. Francis . . . . 171 

Stratford v, Lewis • • Sup, 90 

Strathmore v, Bowes.. 19, 144, 330, 

428, 429, 490 
Stubbs V. Sargon •• Sup, 15 

Sturc V, de la Rue . • t26, Sup, 45 
Surrey v, Waltham . . * . 9^ 

Sutton V, Mashiter •• 117, Sup, 15 

0. Lady Montford . . 246 

Sunderland v, Newton • • • • 255 
Swallow V. Wallingfml .. Smp,4S 
Sweet V. Cater •• 197, 21 1 

V. Maugliam . • 205 

V.Shaw •. .. IW 

Symouds v, Gibson . • 



T. 



Taff Railwav Company v, Nixon 

Sup, II, 12 
Taggart V. Hewlett.. •• 425 
Talbot's case .. •• 169 

Talbot V, Ford . . . . Sup, 61 

Talleyrand v, Boulanger * • 2 



Tamworth v. Ferrers 
Tanfield v. Irrine 
Taylor v. Allen 

V. Davies . 

V, Leigh 

V. Popham 

V, Slieppard 

V, Waistall 



.. 144 

372 
. 176 

Sup, 65 
389 



94 
371,426 

loe 

Sup. 99 



Teague v, Richards 
Teesdale v. Twindell • • 
Temple v. Bank of England . . 336, 965 
Terrewest v, Featherbv 113, 1 16, 126 
Thackaberry o. Christian . . 109 
Thomas v. Archbishop of Canter- 
bury 80 

v. Oakly .. .. 185 

Thompson v. By rom, 384,385» Sup, 89 

V. Geary . . Sup, 106 

V, Guy on . . 90 

——©.Leake .♦ .. 92 

V, Perry . . . . 99 

— — V, Smith . . • . 94 

— - V. Stanhope • • 207 

— — t>, Symoni . . . . 214 



TABLE OP OASES. 



xliu 



Page 
Thorp V, Goodall . . . . 506 
Thorpe v. Hughes . . 956, 37 8» 380, 

Sup, 88 
Thrale v. Ross . . 9, 2« 

Tink V. Handle . . Sttp, SO 

Todd V. Dismor . . .. 419 

Toller V, Carteret . . . . 101 
Tonnins v. Prout . . . • 340 
Tonson o. Walker . . 200, 209 
Took V, Hartley . • . • 68 

Townley o. Dean . • . . Sup, 75 
Travers v. Lord Stafford . . 391 
Tresham v. Gerrard . . . . 130 
Tulk V. Moxhay . . Sup, 60 

Tarkington v, Kearnan . . 153 
Turner v. Buck . . . . 173 

V, Wright . . 353, Sup. 60 

Turton v. Benson . . 23, 44 

Twort «. Twort .. .. 163 



U. 



Ullock V. Barber .. .. 315 
Union Railway Company v. 
Bolton and Preston Rail- 
way Company . . Sup, 28 
Universities of Oxford and Cam- 

. 221 



bridge v. Richardson 
Usborn v. Usborn 
Uvedale v, Uvedale 



V. 



163 
163 



Vane v. Lord Barnard . . 143 
Vansandau v. Rose . . . . 398 
Vauxhall Bridge Company v. 

Earl Spencer . . . . 298 
Vernon v. Thellosson . . Sup. 17 
Vicary v, Widger . . 324, 382 

Vinerw.Vaughan .. 137,139 

Vipan i;. Mortlock 391, 392,417,428 



W. 

Wad man v, Calcraft . . 
Wafer v. Mocato . . 
Walbanke v, Sparkes.. 
Walcotv. Walker .. 
Walker v, Fletcher . • 

V, O'SolHvan 

V. Wylde 

Wallace v. Campbell 
Walwyn v. Coutts t . 
Walton V. Johnson • . 
Ward V, Key . . . 

V, Periam 

•» V, Society of Attornies, Sup, 71 



.. 82 

. . 82, 86 

.. 324 

194 

184, Sup. 52 

396 

.• 356 

. . Sup. 27 

.. 255 

108, Sup, 85 

Sup, 44 

.. 123 



Page 
Ware o. Grand Junction Water- 
works Company . . 304, Sup, 71 

V, Horwood . . . . 11 

Warbnrton v. London and 
Blaekwall Railway Com- 
pany . . 389, 390, Sup, 92 
Warrington v, Wheatstone 322, 382 
Warter v. Yorke .. .. 331 
Watercourse case . . Sup, 4 
Waters v, Taylor . • . . 28 1 
Watkins v. Brent . . 177, 178 
Watileworth v. Pitcher . . 75 
Weale v. West Middlesex Water- 
works 296 

Webb V, Rose 209 

V, Manchester and Leeds 

Railway Company . . 291 
Webster v, Webster . . 283 

Wedderburn v. Wedderbum . . 104 
Wei by V. Duke of Rutland . . 344 
Weller v. Smeaton . . . . 182 
Wellesley «. Lord Mornington, Sup. 95 



V. Welleslev 



146 
183 
227 
101 
253 
342 
330 



Wentworth v. Turner . . 

Westhead v, Keane 

Wharton v. May 

Wheatley v. Slade 

Whitbread v, Jordan 

Whitchttrch v. Hide 

White V, Bishop of Peterborough 332 

V. Hall . . . , 342 

V. Klevers . . . , 352 

V, Nowlau , . . . 157 

V, Steinwaeks 378, 380, Sup, 88 

Warner .. *• 89 

Whitechurch v, Howorthy . . 168 
Whitfield V. Bewitt . . 136, 166 

V. Ralfe . . . . 99 

Whitehouse v, Hickman, 384, Sup. 89 

0. Partridge .. 126 

Whitelegg v. Whitelegg. . . . 368 
Whittaker v, Howe . . Sup, 65, 67 
Whittingham v, Burgoyne . • 22 

V, Wooler . . 199 

Whitworth v, Davis . . 309, 310 
Whyte V. O'Brien . . 64, Sup. 10 
Willcs V, Levett . . . . Sup, 10 
Williams v. Cheney . . . . 52 

V, Davies . . 64, 415 

V. Earl of Jersey , . Sup, 4 

V. Macnamara .. 146 

V, Williams.. 160,229, 251 

Williamson v. Gihon . . 22, 25 
Willingham v. Joyce . . . • 52 
Wilkins v. Aitkin . . 197, Sup, 36 
Wilkinson v. L'Eaugier . . 5 
Wilson V. Tindal . . Sup. 43, 44 
V. Wetherherd .. 104 



%^MV^^' 



■ -^ - I .«; 



■J ••■*•.' 



xHv 



TABLE OF CASiilS* 



Page 
Wilton, Lord Grey de, v, Saxon 154 
Winstanlejr v. Lee . . . . 246 
Wither v. Dean and Chapter of 

Winchester .. 169,170 

Woodley 0. Boddington . . 403 

Wombwell v. Bellasyse .. 145,146 
Wood V. Beadell . . 316, 347, 395 

I'. Bernal . . . . 67 

V. Gaynon .. .. 173 

Woodall V. While . . Sup. 88 
Woodroffe v. Daniel . . 390 

Woodhouse V. Shepley .. 13 
Woodin V. Field . . Sup. 104 

Woodward v. Earl of Lincoln . . 399, 

400, 406 
„. Gyles .. 77,153 



Page 

. . 139. 140 

558 

. . Stip. 92 

59, 61, S53 

60, 61 

410 

«13 

?5S 

• a Of S0\9 

V. Lord Newborotigh .. I3t 

Wyvill V, Bishop of Exeter . . Sup, 57 



Wright V. Atkyns . 

V, Braine 

V. King . 

V. Nutt 

V, Simpson 

Wroe v. Clayton 
Wyatt V, Bernard 
Wynne v. Griffith 
V. Jackson 



Y. 

Yard r. Ford 
Yovait v» Winyard 



246 
2«9 



fi' 



ERRATUM ET CORRIGENDUM. 

P. 391, line 4, for ** where it has'' — read " where an injunclion has." 

In p. 333 of the Treatise, the 46th General Order of 18^8 should have been 
referred to, by which it is ordered, " That every application to stay proceed* 
" ings upon any decree or order which is appealed from, be made first to the 
" judge who pronounced the decree or order." 
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